RAPID REVIEW:  POLICY GUIDE LINES, FIRST DRAFT

And 

Issues raised by Provincial Minister for the Environment, Ms Tasneem Essop, at George workshop held 9 March 2005

COMMENTS by Vivien Vibert

I realise that the Guidelines are designed for the whole of the Cape Province, but these comments are based on my knowledge of the George area, and in particular experience as an I and A P in connection with the Lakes proposal, north of Swartvlei.  However, the following comments should have general application.

References are to paragraph numbers in the First draft, published for discussion generally and in George on 9 March 2005.

1.Introductory statement

This refers to golf estates and polo fields, and there are many other references, e.g. 1.3, 1.4 etc, to this type of development.  However, ANY large development should be included, either by size of land, or quantity of building proposed. As someone suggested at the George workshop, the shopping centre currently being built on the eastern outskirts of George should, if it were still in planning stage, be governed by these guidelines.

1.2 Objectives of Policy Guidelines

 sub paras d), e) and  f) 

There is an imbalance in these paragraphs as drafted.  While e) is reasonable from the developer’s point view, it must be remembered that the developer is always in the strongest position.  The relationship between a developer and the public/I&AP’s can be compared to that between a burglar and a house-holder (which is not to say that developers should be compared to burglars!)  A burglar can surveille his target for as long as he likes, he can plan his action, choose his moment, whereas the house-holder has no idea when or how the burglar will come.  Similarly a developer can plan his project for years, select his modus operandi, and choose his timing, and the public/ I&AP’s must react as best they can when an application is lodged.  

Developers also have money, whereas I&AP’s must attend meetings, read documents, go to libraries, research a range of legal and scientific etc issues, all in their own time.  When a large development is proposed, it is a David and Goliath situation.  This is well known, but it needs to be stated again and again, and kept constantly in mind. 

To go back to d), e) and f) – not only do developers need ‘assistance’!  So does the participating public, and ‘improving the effectiveness of public participation’ does not address this.  ‘Assisting the public to participate effectively’ would redress the imbalance to some extent.  Otherwise reference to assisting developers should be deleted.

And so do the decision-makers need assistance – surely the main purpose is to assist decision-makers and ‘providing for effective decision-making’ does not go far enough. Although authorities are permanently staffed, they too are like the house-holder – there may be preliminary discussion with the developer, but ultimately it is the developer who chooses when to lodge his application, and the authorities must react to it however many other large projects they are dealing with.  If the developer is to be ‘assisted’ then so should the authorities.

1.5 Definitions

Definition of development should be enlarged – see 1. above

2.2 Locational criteria

It is not easy to understand how the various planning tools (bio-regional planning, SDF, structure plans etc and the guide lines) would inter-relate – for example para 2.1 states that ‘bio-regional planning’ is not ‘forward planning’ and the guidelines should be read in conjunction with forward planning documents.

However, para 2.2 in its first line, refers to core areas being identified through bio-regional planning.  

It is essential that the guidelines do not create further confusion, by using definitions and categories of land-type that cannot be clearly aligned with current planning tools.

2.2.2 Buffer etc areas

Not clear whether any type of development other than ‘resort’ is envisaged.  On the face of it it seems unreasonable to only allow resort development in such areas. Why shouldn’t someone build a small integrated village in such a situation? 

Sub para (d) – density of one unit/2 hectare is high, and 250 is very large.  

Sub-para (h) – there should be a positive requirement re WATER, not a negative situation (NOT designated as being stressed) which could be the case simply by default. Possible definition “ Water resources can be demonstrated to CN or DWAF as not stressed.  (Also applies to 2.2.3 g))

Sub-para (i) 30 metres much too little  (Also applies to 2.2.3 h))

2.2.2 and 2.2.3

Reference is made in 2.2.3 c) to amenities not being compromised.  More should be stated in reference to ANY development ANY where, regarding amenties.  Recently it was announced that one more of Fancourt’s golf courses had been made ‘exclusive’.  This touches on one of the Minister’s points, namely ‘pricing structure’ that enables access to facilities such as golf courses (and tennis courts, swimming pools, open air theatre etc etc) to domestic as well as international tourism.  I would go further and suggest that such facilities should be open, at least for part of the time, to locals, schools and so forth, at reasonable rates.  This is a much more direct way of benefiting local communities than by community trusts.

2.2.3 g) and h)

Same points 2.2.2 h) and i)

3. Design aspects

Suggest f) is added  to effect that there should be no fencing at all where there are ecological corridors, whether specifically appearing as such in bio-regional or other planning or not.  SANParks could perhaps be enlisted to advise on whether a particular area was de facto serving as a corridor.

4. Application requirements

4.1 Purpose

While this is to be stressed, and it is important that minimum information must be submitted, or rather it is important that developers know what is expected of them, this requirement will not necessarily ‘bring clarity’ to or assist anyone.  It will depend on how the information is presented.  One of the problems the public has is dealing with a mass of documentation, which may unclear, disorganised, badly presented, repetitive.  It is difficult to frame guidelines for this, but I would suggest that while minimum requirements as to content are desirable, a maximum size of document could be considered.  This would focus the developer’s mind!  If this is not possible, then a clearly dated, referenced, indexed and paginated document, with properly organised annexures should be required.  Specialist reports could stand on their own, without ‘Executive summaries’ which are not necessarily an accurate summary, alternatively something like an executive summary could be presented as the main motivating document/s, supported by indexed annexures.

4.2 Spatial planning

Applicant should show how proposal DEPARTS from planning as well as how it conforms.

4.5 Biodiversity

b) It is worrying that in this respect, and generally, there is a danger of having layer upon layer of guidelines, policies, circulars, on top of the legislation.  It is a concern I have about the guidelines under discussion, that unless carefully fitted into the matrix of statutes, planning tools etc, they could only further confuse everyone.

f) The second sentence appears to be a loop-hole – a botanical expert could verify the presence of ‘enemy aliens’ as well as degradation, but it would not necessarily be enough for the aliens and degradation to be valid motivation.   Note 1 to para 2.2.2 a) needs to have application.

4.6 Water resources

c) Presumably DWAF is also intended here.

4.7 Infrastructure and services

a) Traffic during construction also needs to be considered.

b) c) d) e) f) STORMWATER, SEWAGE and WATER RESOURCES

There is no mention of any water-saving infrastructure.  There should be provision for a minimum of roof surfaces to drain into water storage systems for use either as household water, or irrigation.  Every drop counts, and while every drop cannot be saved in a deluge, some can be, and every drop could be saved in the first heavy rains after a drought.

There could also be provision for non-water-borne sewage systems, particularly in areas where there is no municipal drainage infrastructure.

There could also be provision for ‘grey’ water or storm water, or other non-potable water to supply toilets – this involves a separate plumbing system for toilets, but if this is designed from the start should not be a problem.  In Hong Kong sea-water is used in some developments for toilet use, in a separate system.

4.8 Social impacts

a) Access should be GUARANTEED and preserved, not just investigated.  Refer to Minister’s 9 March address.

b) In rural towns, should be enlarged to rural areas.

e) Job creation cannot be looked at in isolation –  both for construction period, and for permanent operation, issues such as the following need to be considered:

· Where employees are likely to be sourced

· How they will be transported to and from site

· Whether they will come daily, weekly

· Where and how they will be housed

· If a big change in social pattern is likely, large in-migration, how many people are likely to accompany one new job-holder, and how schools, clinics, etc will cope, or whether new ones are to be built.

· What will happen to construction workers and dependents after construction complete.

· Real empowerment, training etc.

4.8 e) g) and 4.9 b)

The emphasis on LOCALS being employed must be maintained.   It is the locals in any given area whose lives will be disrupted and perhaps changed for ever by a large development – at the very least they must get the first and best bite of the employment and training and housing cherry in recompense.

4.10  General EIA requirements

a) and b) The onus is here put on the EIA consultant, but the EIA regulations make it clear that the overall onus is on the developer/applicant.  It should, I submit, be the applicant who bears the ultimate responsibility – however professional and independent the specialist is, he is paid by the developer, and should not have to be finally accountable for the EIA report.

b) While the ‘David and Goliath’ situation referred to above tempts one to find a financial way to redress the imbalance, the one proposed here is fraught with problems:  who would represent I&AP’s, who would apply for the funding, who would instruct the specialist, who would write his terms of reference? The bigger the development the more disparate and varied the interests are, and to allocate funding to them all would be an administrative nightmare, the results, affected by the brief,  could be contradictory, and of little help to the authorities.  To allocate funding to some only, would be divisive.   I&AP’s would spend time and energy on getting the funding, instead of looking at the substantive issues.  In any event, in order to instruct, say, an environmental attorney, one would have to do an enormous amount of work to prepare the material.

Offering financial help to participants is also very difficult, and could tend to 

attract people to meetings, for example, simply in order to get the travel 

allowance.


There must be better ways of empowering the public:

· One would be to have accessible information, in the languages of the area, in enough copies so that people could work on it at weekends and in the evenings, not just in library and municipal hours. Money could be spent on that.  (The Lakes Application for Amendment of Structure plan is about 800 pages.  It is available only in English, at the municipality, possibly libraries, and a few NGO’s have been given a copy.  The Rapid Review, as was stated on 9 March in Group 1 of which I was a member, had not been seen by many members of the community, and nor had they had access to the guidelines. In fact the Rapid Review was made available due to a private person getting some 1000 copies made at his own expense).

· Another would be to have public meetings in many venues but the problem with this is the presentation – if done by a consultant employed by the developer it is likely to be biased, however ‘independent’ the consultant might be.  It can be compared to being ‘fed’ information on TV compared to reading a newspaper at one’s own selection and time. One needs to study the documents, and have them available to refer to and discuss.

· A cheap way would be to ‘weight’ input from the public, which is not to say it should not be strictly tested, as the developer’s proposal should be, for accuracy, but to consider the source and the difficulties under which the source is likely to have laboured to make the comment – so that, for example, an illiterate person’s oral statement on e.g. access to fishing beaches, or presence of medicinal plants, should be taken very seriously considering that he has made the effort to make the statement at all.  It should be given at least  as much weight as a more detailed written comment on a technical point such as job creation or traffic, which in turn, having been written by a computer-literate I&AP in his own time, should be similarly weighted.  Considering how difficult it is for even many educated people to put pen to paper, if all comment coming from the public was taken very seriously indeed, then perhaps the imbalance could be redressed to some extent.

· A climate of involvement and participation needs to be created so that people are encouraged to voice their opinions and perhaps funds could be used to vitalise citizenship, which is still suppressed even after 11 years, but instilling self-confidence etc is a long social project.

5. Public participation process

I refer to my comments made in the first stage of this process, Ref VV 26.01.05 and to various comments made above, and on 9 March, in relation to accessibility of documents.

An example of the difficulty the public has is given right here – para 5.1 says we must refer to the internal guideline on public participation that DEA&DP use.  If it is internal, how can we read it?  5.4 a) suggests that there is also a DEAT document.  These documents could be valuable in dealing with an application, but how are the public expected to know about them, let alone get hold of them?

5.5 Addressing expectations

a) and b) These points are very welcome, and linked to the points made under 4.10 b) above.  Again, ‘weighting’ response, activities and comments, could be useful.

5.6 Additional socio -economic upliftment programmes

I support the view expressed by the Minister on 9 March that community trusts can be divisive.  I also feel that promises of creating such a trust is close to ‘buying’ the support of the community and a continuation of the ‘them and us’ syndrome that a post-1994 South Africa is striving to leave behind.  Much less difficult than giving land to emerging farmers, or building houses for workers, or creating a sustainable integrated township, a developer can easily slice a percentage off his profits, in order to get his proposal through.  

There is also the problem of administration – however well a trust is run, a large chunk will go to administration costs, it is another layer of bureaucracy, another hurdle for people to access some kind of benefit, another means of dis-empowering the poor.  And at worst it can invite bad management, and corruption.

6.3 General

a) public hearings could be considered, but there would be all sorts of problems, including cost and delay.  Procedural rules would have to be established, and of utmost importance would be the appointment, terms of reference, and powers of the person hearing the matter.  In England such hearings are called Commissions of Inquiry, and while the Commissioner makes a decision, his decision is NOT binding on the Minister.  This is understandable, but it tends to undermine public confidence in the process, specially if after inquiry  lasting months (typically a motorway inquire) the commissioner decided against the proposal, and the Minister overrode the decision.

e) I thoroughly endorse this point.  Not only is an EIA necessary, but stating this brings clarity to the situation.  However, this should be enshrined in legislation, otherwise it will be contrary to present ECA and Regulations.

f) This suggestion would, in my view, destroy all efforts to redress the balance between the developer and the public unless it is carefully managed.  The developer can choose his ground, his proposal, his timing, his consultants and his documentation.  Why should he benefit from the authorities pointing out fatal flaws?  It is one thing to point out flaws, and send him back to base, but it would be unsatisfactory if he then rectified the flaw and the public, were unaware of this, and/or given a reduced period in which to consider the rectified application.   It also smacks of, or could be seen as, collusion between the authorities and the developer.  It could also be that the fatal flaw has been demonstrated by a public participant, in which case the developer would be benefiting from that input, which was intended to prevent the development.

It is understood that fairness, efficiency and promotion of sustainable development are objectives, but fairness and efficiency of public participation must also be borne in mind.   

There is also the matter of appeal – if the authority indicates to the developer that there is a ‘fatal flaw’ care must be taken to ensure that correction of the flaw does not imply that the development will be approved.

Above all, in this as in other matters, the process must be CLEAR to all concerned.

7.3 Role of enforcement and enforcement responsibilities

My view is that conditions in the Record of Decision should be kept to a minimum.  If there are many conditions, it suggests that the proposal is not appropriate.   It would be preferable, whenever possible, to disallow the development in the form proposed in order to reduce the RoD conditions – to imagine a simple example, rather than have a condition that fynbos is preserved between the houses, reduce the area of development so that fynbos is preserved automatically.

Also, it is difficult, even with abundant resources in municipalities, to monitor and enforce.  Sanctions must also be considered, if the conditions are not met, and financial sanctions may not be any form of deterrent unless fines are very large. 

The more exclusive the estate, the less likely that breaches of condition will be reported, as only those with a vested interest in the breach are likely to know about it.

There is also the problem of the DURATION of the condition – for how long is it sustainable for the authorities to have to enforce the conditions – 10, 20, 50,100 years?   Also fines could become quickly less effective if the development in its ‘illegal’ state is very lucrative, and interdicts to change the situation might be useless – once natural vegetation is destroyed, for example, it is near impossible to restore. 

For a sustainable, long-term situation, it would be preferable to find ways to avoid conditions wherever possible, by moulding the proposal to cater for the need for the condition, rather than avoiding difficult issues by using conditions in the RoD.

Vivien Vibert

Frog Hollow, Rondevlei Heights

PO Box 268, Hoekwil 6538

Tel and fax 044 883 115
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