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glossary of terms

	Term
	Description

	CARA
	Conservation of Agricultural Resources Act, 43 of 1983.

	CMA
	Catchment management agency.

	Constitution
	The Constitution of the Republic of South Africa Act, 108 of 1996.

	DEA&DP
	Department of Environmental Affairs and Development Planning of the Western Cape.

	DEAT
	Department of Environmental Affairs and Tourism.

	DWAF
	Department of Water Affairs and Forestry.

	ECA
	Environment Conservation Act, 73 of 1989.

	Ecosystem
	A dynamic system of plant, animal and micro-organism communities and their non-living environment which interact as a functional unit.

	EIA regulations
	Environmental impact assessment regulations made under section 26 of the ECA (Government Notice 1183 in Government Gazette 18261 dated 5 September 1997), as amended in GN 1355 of 17 October 1997, GN 448 of 27 March 1998, GN 164 of 11 December 1998, GN 670 of 10 May 2002 and GN R672 on 10 May 2002.

	Environment
	The surroundings within which humans exist and that are made up:

· the land, water and atmosphere of the earth;

· micro-organisms, plant and animal life;

· any part or combination of the above, and the interrelationships between them; and

· the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and well-being.

	Identified activities
	Activities identified by the Minister of Environmental Affairs and Tourism under section 21 of the ECA as likely to have a substantial detrimental effect on the environment, listed in GN R1183 in Government Gazette 18261 on 5 September 1997, as amended in GN 1355 of 17 October 1997, GN 448 of 27 March 1998, GN 164 of 11 December 1998, GN 670 of 10 May 2002 and GN R672 on 10 May 2002.

	IEM
	Integrated environmental management.

	Intergenerational equity
	The principle of international environmental law that requires each generation to use and develop its natural and cultural heritage in such a manner that it can be passed on future generations in no worst condition than it was received.

	Judicial review
	A review by a judge, on application to court by an affected party, of the procedural (as opposed to substantive) correctness of an administrative decision.

	LUPO
	Land Use Planning Ordinance, 15 of 1985 (Western Cape Province).

	NEMA
	National Environmental Management Act, 107 of 1998.

	New Minerals Act
	Mineral and Petroleum Resources Development Act, 28 of 2002.

	NHRA
	National Heritage Resources Act, 25 of 1999.

	NWA
	National Water Act, 36 of 1998.

	Old Minerals Act
	Minerals Act, 50 of 1991.

	Organ of state
	Any department in the national, provincial or local sphere of government, and any institution that exercises a public power or performs a public function in terms of any legislation (e.g. South African National Parks, ESKOM, National Roads Agency)

	ORV regulations
	Regulations regarding the control of vehicles in the coastal zone, GN R1399 in Government Gazette 2960 of 21 December 2001.

	OSCA Regulations
	Outeniqua Sensitive Coastal Area Regulations made under section 26 of the ECA (Government Notice 881 of 31 May 1996 and Government Notice 1528 of 27 November 1998).

	PAIA
	Promotion of Access to Information Act, 2 of 2000.

	PAJA
	Promotion of Administrative Justice Act, 3 of 2000.

	Precautionary principle
	A principle of international environmental law that states that lack of full scientific certainty must not be used as a reason to postponing cost-effective measures to prevent environmental degradation.

	Preventative principle
	A principle of international environmental law that obliges persons to anticipate, and prevent, or where they cannot be prevented, to minimise and remedy, adverse environmental impacts.

	SAHRA
	South African Heritage Resources Agency.

	Structures Act
	Local Government:  Municipal Structures Act, 17 of 1998.

	Sustainable development
	The integration of social, economic and environmental factors into planning, implementation and decision-making so as to ensure that development serves present and future generations.

	Systems Act
	Local Government: Municipal Systems Act, 32 of 2000.

	WCPDA
	Western Cape Planning and Development Act, 7 of 1999.  The Act is due to be amended.  The Amendment Bill was published in 2002 as Bill 11 of 2002.
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inTRODUCTION

	
	The role of municipalities in relation to the effective regulation of activities which have a significant impact on the environment as well as protection of the environment itself have increased significantly in the last ten years with the promulgation of the Constitution, and general environmental legislation, such as NEMA.  Because environmental legislation is often best administered at a local level, as opposed to being administered by central government and because municipalities may not have had the training which will enable them to make sound environmental decisions, it is recognised that capacity-building within the municipal sphere is both desirable and necessary.

Accordingly, DEA&DP has embarked upon a capacity- building programme, which seeks to inform, educate and generally build capacity within municipalities in relation to decision-making which impacts on the environment and the implementation of legislation which relates to the environment.  In addition, DEA&DP wishes to clarify the relationship between planning legislation and environmental legislation.

This guideline is set out in eight sections.  The first is the introduction.  The second part provides an overview of the role of municipalities in our new constitutional dispensation, and includes a sub-section which deals with municipal executive power and municipal legislative power.  The third section considers the role of municipalities in respect of environmental decision-making specifically.  The fourth section considers how decisions affecting the environment are made generally, with specific regard to administrative aspects of public law.  The fifth section considers the taking of decisions in relation to specific statutes.  It also considers the common law and the role of policy documents, including guidelines.  The sixth and seventh parts deal respectively with appeals and reviews, and monitoring and enforcement.  The eighth section contains the contact details for DEA&DP.

At the front of this guideline are three documents, all of which should be read in conjunction with this guideline, and can also be used as a quick reference.

· The first is a glossary of terms, including acronyms and the full citations of various statutes, mentioned in the guideline

· The second is a flow diagram which sets out the decision-making process in relation to the making of municipal decisions which affect the environment.

· The third is a list of frequently asked questions.  The list cross-references to the relevant provisions in the guideline.



AN OVERVIEW OF THE ROLE OF MUNICIPALITIES 

	
	The status of local government, ordinarily referred to as municipalities, has been significantly enhanced since the promulgation and adoption of the Constitution.  Whereas local government had previously been regarded as the lowest tier of government, it is now regarded (like the national and provincial spheres) as one of three distinctive, interdependent and interrelated spheres of government.  This shift had a significant impact on all aspects of local government, including environmental decision-making and environmental management.

Municipalities have always played an important role in protecting the environment; both by regulating environmentally harmful activities (in terms of by-laws and the exercise of delegated or assigned powers under national or provincial legislation) and by managing certain aspects of the environment (especially parks and open spaces; solid waste disposal; and effluent and sewage disposal).


General constitutional features that affect all spheres of government

	Introduction 
	The basic features of the new constitutional order are: 

· constitutional democracy;

· supremacy of the rule of law;

· public accountability;

· separation of powers; 

· co-operative government; and 

· devolution of power.  

These basic features give shape to the Constitution and constitute its fundamental framework.  They also influence the interpretation of the Constitution as well as other statutes and the common law.  

A number of these features, and their relevance to municipalities, is discussed below.

	Separation of powers
	The doctrine of separation of powers refers to the classification of the functions of government either as: 

· legislative (i.e. making the law); 

· executive (i.e. executing the law); or 

· judicial (i.e. resolving disputes through the application of the law), and 

the performance of these functions by different branches of government. 

Each sphere of government, namely national, provincial and local, has both a legislative and an executive branch.  In the national and provincial spheres of government, legislative authority is vested in parliament and the provincial legislators respectively.  Executive authority is vested respectively in the State President and the premiers of each of the provinces. Judicial authority is vested in our courts.

Example 1: Separation of powers under NEMA

· Parliament was responsible for the drafting and promulgation of NEMA in order for it to become binding in law.  It was therefore responsible for making the Act.

· DEAT is responsible for enforcing it, and is the organ of state primarily responsible for the administration aspects of the Act.  It is therefore responsible for executing the Act.

· Other organs of state, including municipalities, must exercise powers and perform duties under it.  For example, officials must apply the NEMA principles in environmental decision-making and are under a general duty of care not to cause harm to the environment.  These organs of state are also responsible for executing the law, although DEAT is the primary executive agency.

· Where there is a dispute, it is resolved in terms of either an administrative internal appeal system or through the courts. 

In the local government sphere, municipalities perform both the legislative and executive functions.
  The fact that local authorities exercise both legislative and executive powers is one of the few exceptions to the constitutional application of the doctrine of separation of powers.

	Co-operative governance
	The principle that different organs of state and spheres of government must co-operate with one another is a fundamental feature of the Constitution. Chapter 3 of the Constitution includes various principles of co-operative government and inter-governmental relations which must be applied by all spheres of government, including municipalities, and all organs of state within each sphere, whenever dealing with another organ of state.  

The principles of co-operative governance include the obligation:

· to respect the constitutional status, institutions, powers and functions of government in the other spheres;

· to not assume any power or function except those conferred on organs of state in terms of the Constitution;

· to exercise powers and perform functions in a manner that does not encroach on a geographical, functional or institutional integrity of government in another sphere; and

· to co-operate with one another in mutual trust and good faith by -

· fostering friendly relations;

· assisting and supporting one another;

· informing one another of, and consulting one another on, matters of common interest;

· co-ordinating actions and legislation with one another;

· adhering to agreed procedures; and

· avoiding legal proceedings against one another.

Example 2: Co-operative governance in practice

· In regard to an area which falls under the jurisdiction of more than one organ of state, e.g. in relation to the management of an estuarine ecosystem, all organs of state involved (Marine and Coastal Management, Department of Water Affairs and Forestry, DEA&DP, Western Cape Nature Conservation Board, the municipality etc.) must apply the principles in relation to their dealings with one another.

· If there is a dispute between a municipality and another organ of state regarding, for example, jurisdiction or which party is the primary agent in relation to a particular set of circumstances, it is imperative that the dispute is resolved in accordance with Chapter 3. (This is not the case where a municipality has exercised a statutory power, such as refusing to grant an authorisation.  In this instance, litigation may be inevitable, since the decision-maker would not be able to change the decision.)


	Devolution of powers
	One of the principles underlying the Constitution is decentralisation and the devolution of power from the national sphere of government to the provincial and local spheres.  In regard to municipalities, the following constitutional obligations are relevant.

· National and provincial governments, by legislative and other measures, must support and strengthen the capacity of municipalities.

· Provincial governments are also obliged to monitor and support local authorities in their provinces and promote the development of local government capacity to enable local authorities to perform their functions and manage their affairs.

However, it is important to note the national or provincial government may not compromise or impede a municipality’s ability or right to exercise or perform its function.

The independence and supposed equality of local government as a separate but equal sphere of government is somewhat undercut by the significant powers of intervention granted to national and provincial governments, which have the legislative and executive authority to see to the effective performance by local authorities of their functions.


	Public accountability
	All spheres of government are obliged to provide effective, transparent, accountable and coherent government for the Republic.
  

A municipality’s failure to comply with this obligation will in most cases involve a breach of the right to just administrative action and/ or access to information contained in the Bill of Rights.  

The substantive content and procedural aspects of these rights are fleshed out respectively in PAJA and PAIA.  Both of these Acts are discussed in more detail in section 4 below.


Roles of municipalities generally

	
	The general role of municipalities is defined firstly, in the Constitution and, secondly, in national legislation, namely the Structures Act and the Systems Act.

	Constitutional role
	Chapter 7 of the Constitution is devoted to local government.  It defines the mechanisms for the establishment of municipalities, and the framework for their operation.

Fundamentally, a municipality is required to govern the local affairs of its community in accordance with the Constitution, and subject to national and provincial legislation.
  In this regard, a municipality should:

· provide democratic and accountable government for local communities;

· ensure the provision of services to communities in a sustainable manner;

· promote social and economic development;

· promote a safe and healthy environment; and

· encourage the involvement of communities and community organisations in the matters of local government.


	Role in terms of national legislation
	The Structures Act was promulgated in 1998 in order to comply with various obligations set out in the Constitution relating to the legislative and executive structures of municipalities.  

In particular, the Structures Act provides for the differentiation between different types and categories of municipalities, according to certain specified criteria, and the establishment of each of these types of municipalities.  The Structures Act also provides for electoral systems and government aspects of municipalities.  

The Systems Act, on the other hand, deals with the internal systems and administrations of local authorities.  In this regard, it establishes an enabling framework in order that each municipality may adequately discharge its constitutional and other obligations.  Each is discussed in more detail in what follows.

	
	The Structures Act  

The Structures Act provides for the establishment of local government structures in accordance with the Constitution.  It endorses the constitutional objectives of local government, which include the promotion of a safe and healthy environment.

Various categories and types of municipality and Municipal Councils are established under the Structures Act.
 Details of the internal structures of municipalities and municipal functionaries are specified in the Act.
 

The Structures Act refers to the functions and powers of municipalities,
 and states that municipalities have the functions and powers assigned to them under sections 156 and 229 of the Constitution.
 

The functions and powers of municipalities are to be divided between district and local municipalities.
  The specific functions and powers of district municipalities are laid out in section 84 of the Structures Act.  These are extensive, and include a number of environmentally related activities, such as integrated development planning; and the provision of goods and services, including those in respect of potable water, electricity, waste-water and sewage disposal, and municipal roads and transport.
  

Local municipalities have those functions and powers referred to in sections 156 and 229 of the Constitution which are not assigned to the district municipalities under section 84,
 although they may be authorised by the Minister for Provincial and Local Government, by notice in the Government Gazette, to perform specific functions of district municipalities.

District and local municipalities are required under the Structures Act, to co-operate with each other, by assisting and supporting each other.
  So, for example, when undertaking environmental decision-making, a district municipality is required to attempt to do so in a manner that does not strain relations between it and the local municipalities within its jurisdiction.  

Where disputes arise around the performance of functions of exercises of power, provincial MECs for local government are empowered to attempt to resolve the disputes.
 

Municipalities may provide financial, technical and administrative support to each other where necessary, and where they have the capacity to do so.
  

	
	The Systems Act  
The Systems Act, promulgated two years after the Structures Act, has the primary object of providing for the core principles, mechanisms and processes necessary to enable municipalities to achieve the goal of the social and economic upliftment of local communities.
  It also has the goal of ensuring access by local communities to affordable essential services;
 many of which have a direct (positive) impact on the quality of human environment, although their supply may also have adverse environmental impacts.

The Systems Act defines the legal nature of municipalities, and provides for their rights and duties in general terms.
  For example, municipalities are required to exercise their executive and legislative authority with reference to the constitutional principles of co-operative governance, discussed in section 2.1 above, and the national and provincial spheres of government are directed not to impede municipalities’ abilities or rights to exercise their executive and legislative authority.
  

Local communities
 are given certain rights and duties under the Systems Act.
 For example, they have the right to contribute to the decision-making processes of municipalities and to submit recommendations, representations and complaints to Municipal Councils or other structures or office bearers of municipalities.
  Members of local communities have the right to be informed about decisions of Municipal Councils and other structures or office bearers which affect their rights, property and reasonable expectations.
  Members of the local community also have the right to information with regard to the municipality, including in respect of its finances.
  

Municipal decision-makers must therefore be aware that members of local communities may rely upon the provisions of the Systems Act to enforce their rights to play a role in decision-making processes, and to have access to information regarding decision-making.

The Systems Act requires that a culture of community participation be developed in respect of the affairs of municipalities, including municipal decision-making.
  Municipalities must therefore apply various measures to enable local communities to play an active role in their activities.  Measures include the holding of public meetings, notification and public comment procedures and consultative sessions.
  Municipalities are required to communicate openly with their communities to foster participation.
  In adopting measures to facilitate community participation, municipalities are required to take into account the special needs of illiterate people, people with disabilities, women, and formerly disadvantaged individuals.

Importantly, the Systems Act also requires municipalities to provide services in an environmentally sustainable manner.

Explanatory note 1: environmental sustainability

A municipal service that is delivered in an “environmentally sustainable manner” is one in respect of which:

· the risk of harm to the environment and to human health and safety is minimised to the extent reasonably possible under the circumstances;

· the potential benefit to the environment and to human health and safety is maximised to the extent reasonably possible under the circumstances;

· legislation intended to protect the environment and human health is complied with; and

· the rights of present and future generations to have the environment protected is not unreasonably prejudiced.

The deliverance of municipal services in an environmentally sustainable manner is therefore not a fixed content capable of precise definition.  What will be sustainable in one particular set of circumstances may not be in another.


Powers of municipalities

	
	The powers which a municipality may exercise are either of a legislative or executive nature.  In other words, they relate either to making the law or executing it.

	Executive power
	In determining the nature of municipal executive power, it is necessary to consider two particular aspects, namely the sources of that power, and restrictions on the exercise of that power.

	
	Sources of executive power

In terms of the Constitution, there are three sources for municipal executive authority.  

· Firstly, a municipality has executive authority in relation to the matters set out in Parts B of Schedules 4 and 5 of the Constitution, and any other law assigned to it.
  

· Secondly, a municipality has the right to exercise any power concerning a matter reasonably necessary for, or incidental to, the effective performance of its functions.
  The functions of a municipality are set out in the Constitution, which must be read with the Systems Act and the Structures Act.  In view of devolution of power being a fundamental feature of the Constitution, this right should, be widely interpreted.  Such an interpretation is consistent with the obligation on the national and provincial spheres of government not to compromise a municipality’s ability or right to exercise its powers or perform its functions.
  In this regard, local authorities now have more independence in decision-making, and greater freedom to devise and carry out policy.

· Finally, the national and provincial governments are obliged to assign to local authorities the administration of any matter listed in Part A of Schedules 4 and 5
 which relates to local government where that matter would be most effectively administered locally, and the municipality in question has the capacity to administer it.
  Capacity is largely a question of fact.  However, it is not clear which organ of State ultimately decides whether a matter would be most effectively administered locally, particularly where there is a difference of opinion.  Practically speaking, as the national or provincial government would actually assign the power, ultimate determination would probably lie there.

It has been pointed out that there is a potential for direct conflict between the definition of municipal power in relation to the functions outlined in Part B to Schedules 4 and 5 of the Constitution, and the broad powers granted to local government under the Structures Act, Systems Act and provincial legislation, such as the Cape Municipal Ordinance.
  One such example, from an environmental point of view, would be the power of “supply, distribution, use and protection of water under the control or management of the council, whether within or outside its municipal area, with power to differentiate in regard to water used for different purposes”.
  In this regard, in terms of Schedule 4B of the Constitution, municipalities are competent only to administer water services insofar as they relate to potable water supply systems and domestic wastewater and sewage disposal systems.

	
	Restrictions on the exercise of executive power

Laws must be administered and enforced within the framework of existing law.  

· In regard to the exercise of public power (which includes any exercise of power by the Municipality), the provisions of PAJA, discussed in 4.3 below, are particularly relevant.
  

· The constitutional values governing public administration are also relevant.
  

· In relation to environmental decision-making, the NEMA principles are relevant.

Because the executive branch of government derives its powers from legislation, a court may declare invalid any exercise of power by the executive that is not authorised by law.
  Executive power is normally exercised lawfully by organs of State such as municipalities either in terms of original legislation (e.g. by-laws) or because they have been authorised to exercise that power in terms of an assignment or delegation of power.

· Assignment normally means the complete transfer of power (although this is not always the case
). In terms of the Constitution, assignment of a power or function under national legislation to a municipality must be effected in terms of an agreement between the relevant Cabinet member and the Municipal Council.
  The terms of the assignment must be consistent with the Systems Act
 and the legislation under which the relevant power or function is exercised or performed, and takes effect on proclamation by the President.

· Delegation, on the other hand, is a more flexible concept.  It covers various degrees and forms of transferred authority.  Sometimes the delegation is very limited; other times it constitutes a virtual hand-over of power.  The primary source for the power (and procedures) to delegate must be found and analysed in the laws under which the delegation is sought or made. 

In terms of the Systems Act,
 a municipality may only exercise assigned powers within its municipal area, or in another municipal area by written agreement with the relevant municipality.  

	Legislative power
	In determining the nature of a municipality’s legislative power, three particular aspects must be considered; namely the sources of that power, the relationship with municipal executive power and restrictions on the exercise of legislative power. 

	
	Sources of legislative power

A municipality’s power to make by-laws (i.e. its legislative competence) is derived from three sources.

· The first is section 156(2) of the Constitution, which provides that:

“[a] municipality may make and administer by-laws for the effective administration of the matters which it has the right to administer.”
A municipality has the right to administer, and accordingly to legislate on, any matter assigned to it by national or provincial legislation, and on the matters set out in Parts B of Schedules 4 and 5 of the Constitution.

· The second source of legislative authority is delegation of a legislative power in terms of section 238 of the Constitution, which provides that:

“[a]n executive organ of state in any sphere of government may delegate any power or function that is to be exercised or performed in terms of legislation to any other executive organ of state, provided the delegation is consistent with the legislation in terms of which the power is exercised or the function is performed”.
In other words, the power to make a law could arguably be delegated to a municipality (subject, of course, to the provisions of the statute in terms of which the delegation is made).

· It is argued that there is a third source of legislative authority, which flows from the obligation on national and provincial governments to assign to local authorities the administration of any matter listed in Part A of Schedules 4 and 5 which relates to local government where that matter would be most effectively administered locally, and the municipality in question has the capacity to administer it.
  It is contended that where the administration of legislation has been assigned to a municipality, the authority to make law in respect of the matter follows.

	
	Relationship with municipal executive power

Unusually, the legislative competence of a municipality depends on its executive powers.  It seems that this is an indication that the Constitution envisages municipalities to be involved primarily in the delivery of services within the scheme of co-operative government and, accordingly, the legislative competence of municipalities must be restrictively interpreted.
  This means that unless the Constitution or other legislation clearly gives a municipality the power to make bylaws relating to a particular matter, they must be presumed not to have that power.

In other words, notwithstanding that at first glance local authorities appear to have broad powers to make laws, it is generally believed that these powers should be interpreted narrowly.

	
	Restrictions on the exercise of legislative power

In the light of the constitutional hierarchy of legislation, it should be borne in mind that a by-law may be invalid even if the local authority was empowered to make it.  

· At the summit of the legislative hierarchy is the Constitution, which is the supreme law of South Africa.  Any legislation that is in conflict with it is invalid.
  

· The next hierarchical level is primary legislation.  This level includes national, provincial and local authority legislation (i.e. by-laws).  

· The lowest level is subordinate or delegated legislation (e.g. proclamations issued or regulations made by a member of the executive arm of government, usually a national or Provincial Minister, in terms of an Act).  

Primary legislation (an Act or a by-law) generally takes precedence over delegated legislation (e.g. regulations).  However, by-laws, although primary legislation, are nonetheless at the bottom of the hierarchy.  

It follows as a matter of logic that a by-law that conflicts with national or provincial legislation is invalid, provided that the national or provincial law does not (unreasonably) compromise or impede a municipality’s ability or right to exercise its powers or perform its functions.
  

It is noteworthy that by-laws that conflict with such legislation are invalid, not suspended or deemed inoperative.
  

In regard to a municipality’s legislative jurisdiction, it is relevant that a municipality may exercise executive and legislative authority within its boundaries only.  However a municipality, may by written agreement with another municipality and subject to Chapter 5 of the Structures Act and other applicable national legislation, exercise executive authority in the area of that other municipality.

Further restrictions on municipalities’ legislative powers are imposed by the Structures Act and the Systems Act.  In this regard, as was mentioned previously, the Municipality is, for example, obliged to deliver municipal services in an environmentally sustainable manner.
  

Example 3: Exercise of legislative power within national framework

If a municipality wants to make a by-law relating to, for example, beaches (which are a municipal functional area because they are listed in Schedule 5B), the municipality would have to ensure that the rights, powers and duties in terms of that by-law do not conflict with any rights, powers or duties under relevant existing legislation, such as the: 

· Constitution;

· PAJA and PAIA;

· Systems Act;

· Sea-shore Act; 

· NEMA and the ORV Regulations;
· Environment Conservation Act (in regard to environmental management and waste management/ littering) and the EIA regulations made under it; and
· National Environmental Management Act: Coastal Zone Bill (currently being drafted). 




Duties of municipalities

	
	The principal duty of a municipality is to govern the affairs of that municipality in accordance with the Constitution and relevant legislation, especially the Structures Act and the Systems Act.

The environmental right
 contained in the Bill of Rights imposes another important duty on municipalities.  It is discussed in more detail in section 4.2 below.  


THE ROLE OF MUNICIPALITIES IN RESPECT OF ENVIRONMENTAL DECISION-MAKING

Overview of the relationship between municipalities and environmental decision-making

	
	As has already been stated, municipalities play a fundamental role in the protection of the environment.  In fact, they are obliged to ensure that the environment is protected for present and future generations.
There are two stages of the environmental regulatory lifecycle in which municipalities play a critical role: the authorisation stage and the enforcement stage.  

However, it is important to bear in mind that environmental concerns should nonetheless remain at the forefront of all municipal planning and decision-making.  

· In this regard, it should be borne in mind that one of the constitutional objects of municipalities is to promote a safe and healthy environment.
  

· This general obligation is taken further in the Systems Act, which states that a municipality must strive to ensure that municipal services are provided to the local community in an environmentally sustainable manner.
  

Accordingly, environmental concerns and issues should influence the development of municipal policies, plans and programmes at each stage and at every level.  This requirement is further supported by obligations imposed under NEMA, discussed in more detail in section 4.5 below.  In essence, a municipality must give adequate consideration to environmental concerns.

Explanatory note 2: the meaning of “adequate consideration”

In most instances, an official will have given adequate consideration to environmental concerns where he or she has applied his or her mind to, and duly considered, each of the factors that are relevant to the particular decisions that were made.

As is discussed in example 5 below, it is in most instances preferable (although sometimes compulsory, such as in relation to authorisations under the EIA regulations) to refer to the factors that were considered in recording the decision.

Example:  

Ruthless Developers (Pty) Ltd wishes to dredge an estuary in order to remove sand to use for construction of a nearby resort.  The estuary is a breeding ground for organisms on which the plant and animal marine life along that part of the coast is dependent. The municipality grants permission to remove the sand as it cannot be proved that removal of the sand will have an adverse impact on the environment.

In such a case, it is unlikely that the municipality will be successful in arguing that it gave adequate consideration to environmental concerns.  In this regard, the official who made the decision failed to apply the precautionary principle, as required by NEMA in relation to any activity that may significantly affect the environment.  (The principle states that lack of full scientific certainty must not be used as a reason to postponing cost-effective measures to prevent environmental degradation.)




Authorisation stage

	
	It is necessary to distinguish between the three different roles the municipality might play during the authorisation stage.  These are where the municipality is: 

· the authorising agent; 

· the applicant; and/ or

· a commenting agent.

Each of these roles will be considered in the sections that follow.

	Municipality as authorising agent
	There are a number of different considerations which come into play whenever a municipality acts as authorising agent (i.e. issues the authorisation, permit or permission in question).  

Application of the NEMA EIA provisions

In regard to any permit, permission or authorisation that the municipality issues, the official concerned must determine whether or not the activity for which the authorisation is required may have a significant impact on the environment.

Explanatory note 3: the meaning of “significant impact”

A significant impact means any actual or potential impact on the environment that impairs, or may impair, the environment or any aspect of it to an extent that is more than trivial or insignificant.

It is a flexible concept, the precise meaning of which will differ according to the particular facts of each case.

It should be noted that our courts have stated that the threshold of “significant” is not high, and in determining whether the threshold has been attained, courts must have regard to the entire spectrum of evidence.  See Hichange Investments (Pty) (Ltd) v Cape Produce Company (Pty) (Ltd) t/a Pelts Products & 4 Others (unreported judgment delivered on 20 October 2001 in the High Court of South Africa (Eastern Cape Division) under case no. 1050/01).

On the other hand, officials should not exercise their discretion so cautiously as to regard each and every impact as “significant”.

If the official believes that the activity is one which will have, or is likely to have, a significant impact on the environment, then the official must not issue the authorisation in question until he or she is satisfied that the minimum requirements for environmental impact assessment, which are set out in section 24(7) of NEMA, have been satisfied.  The minimum requirements, which are discussed in more below, include the obligation to consider the impact of the activity in question, as well as alternatives to that activity, on the environment.

The obligation on the municipality to ensure that the requirements of section 24(7) are satisfied exists even where the authorisation for which application has been made appears to be unrelated to environmental management or environmental impact assessment. 

Example 4: The application of the NEMA EIA requirements

A municipal official has to make a decision in relation to a rezoning application that does not trigger the EIA Regulations (i.e. it is not one of the activities listed as potentially having a detrimental effect on the environment, e.g. construction or upgrading of a resort, or change of land use from nature conservation to residential).

The activity which requires the rezoning application is nonetheless likely to have a significant environmental impact.

The municipal official will be acting unlawfully if he or she approves the application without being satisfied that the NEMA minimum requirements for impact assessment have been satisfied.  These include:

· investigating the potential impact, including the cumulative effects, of the activity and its alternatives;

· assessing the significance of the potential impact;

· investigating mitigation measures which minimise adverse environmental impacts;

· considering the option of not implementing the activity;

· ensuring that there is public participation, independent review and conflict resolution in all phases of the investigation and assessment of impacts; and

· ensuring that there is co-ordination and co-operation between organs of state where an activity falls within the jurisdiction of more than one organ of state.
The same principle would apply to building permits, permits issued in terms of by-laws, authorisations under the ORV Regulations, and all other authorisations or exemptions that may have a significant effect on the environment.

Application of the NEMA principles

Furthermore, when an official in a municipality is considering any such application described above, the official or committee must also take into account and have regard to the principles set out in section 2 of NEMA, which are described in more detail in 4.5 below.  Failure to have proper regard to those principles may render the decision flawed and the decision may be set aside on appeal or judicial review.

The role of administrative law

As is stated in more detail below in section 4.1, the basic rules of administrative law, which regulates public decision-making, must be adhered to.  These include the following duties.

· A decision-maker must only exercise those powers granted to him or her in terms of the legislation that applies to the decision in question.  Any decision that is made beyond the parameters of such legislation is likely to be ultra vires or unlawful. 

· In exercising his or her discretion, a decision-maker must not act unreasonably or arbitrarily.  In modern legal systems there is recognition of the importance of discretion as a complement to rules.  Rules are inflexible, and do not permit each case to be assessed in light of the individual circumstances relevant to that particular application.  

Example 5: The exercise of discretion by a decision-maker

In the case of Minister of Finance and Development Planning of the Province of the Western Cape v Michael Louis and two others (unreported judgment of the Cape Provincial Division in October 2002 under case number 5485/2000), the court held that an administrator violated the constitutional right to just administrative action, for failing adequately to take into account relevant decisional referents.  

The First Respondent, a former Minister of Finance and Development Planning of the Western Cape, had made a decision under LUPO, to approve the rezoning of a property situated in the Noordhoek/Fishhoek Valley.  His decision was sought to be reviewed and set aside by the First Applicant on a number of bases, including that the Minister had failed to consider adequately the letters of objection of a number of interested and affected parties.  

The Court held that the constitutional right to just administrative action had been violated on at least two grounds.  

· Firstly, the Minister did not personally read and consider the 22 letters of objection that were put up by the objectors to the proposed development. The Court held that there was no reason in principle why the Minister should not have done so, and the fact that he had read a summary of the objections complied by the departmental officials was not satisfactory as the summary was inadequate and did not accurately reflect all the objectors' concerns. 



The Court held further that the mere fact that the concerns raised by the objectors happened to have been raised and covered in various other documents that were considered by the Minister was not satisfactory as these documents were prepared at different stages of the process, came from diverse sources and reflected the different interests and perspectives of the parties that prepared the documents. The Court concluded that these documents did not accurately and adequately convey the strength and feeling expressed in the letters of objection.

· Secondly, the Minister had not complied satisfactorily with the procedures laid down in LUPO.
This judgment would appear, therefore, significantly to raise the level of scrutiny required of decision-makers when considering applications for authorisations under laws such as LUPO, NEMA and the ECA.
· A decision-maker must take into account all relevant factors that influence the decision. These factors are known as “decisional referents”, and include the considerations relevant to the decision itself, as well as all other legal requirements and guidelines, including the Constitution, NEMA (including the principles listed in section 2) and PAJA.  (These Acts are discussed in the sections that follow this one.)  

In practice, an official that is required to make a decision that relates to the environment should ask him- or herself the following:

· what factors are relevant?

· what principles or guidelines should be applied?

· how should those principles or guidelines be applied?
Explanatory note 4: the meaning of “to exercise a discretion”

When the law gives a discretion to a decision-mater (often indicated by the use of “may”), the decision-maker is required to use his or her own judgment to make an informed decision.  This will require the decision-maker to identify the decision to be made, the options available (e.g. to refuse a permit, or to grant it with or without conditions) and then to exercise his or her own judgment to choose the most appropriate course of action.

At the very least, this implies the application of the decision-maker’s mind to the matter on which a decision is required.  To act with discretion means to act wisely and after due reflection.  Therefore, the decision-maker is never free to make whatever decision he or she likes.  The decision-maker must take account of the legal context (e.g. the purpose for which he or she was given the decision-making power), any limitations imposed by law (e.g. the Act may state the maximum period for which a permit may be issued or may require that certain principles must be applied in reaching the decision), all relevant facts, and must act reasonably in reaching the decision.  (The factors which a decision-maker must take into account in reaching the decision are sometimes referred to as “decisional reference”.  Therefore, even though discretion granted under legislation may be wide, it is never absolute.

The attachment of conditions

When an official authorises an activity, that official should ensure that appropriate conditions, which are enforceable from a practical perspective (taking into account existing resources), are attached to the authorisation.  

The conditions should also include a monitoring and reporting component.  In this regard, the municipality should require the person to whom an authorisation has been granted to monitor the environmental impacts of the activity and to report from time to time to the municipality in this regard.

	Municipality as applicant
	In certain instances, the municipality is required to apply for permission from other organs or spheres of government in order to undertake a regulated activity.

This may include authorisations in terms of legislation such as the: 

· EIA Regulations; 

· ORV Regulations;

· OSCA Regulations;

· LUPO; and

· CARA.

In such circumstances, a municipality would still have to be guided by the principles set out in section 2 of NEMA, in that NEMA imposes a duty on an organ of state to apply the principles in relation to any decision that may significantly affect the environment.  

A decision, for example, to develop a piece of land on which a rare species of fynbos exists, would be a decision that may significantly affect the environment.  Accordingly, the municipality would have to apply the NEMA principles when making the decision to develop the land, prior to applying for authorisation.  It therefore follows that this principle also applies to decisions made by municipalities in respect of activities which do not require permission.

In its dealings with the organs of state from which permission has been obtained, the municipality must be mindful of the obligations of co-operative governance imposed on it in terms of the Constitution.  These obligations are described in more detail in section 2.1 above.

	Municipality as commenting agent
	In the spirit of co-operative governance and integrated environmental management, a municipality will frequently be called upon to comment on various applications for authorisation made to organs of state within the provincial and national spheres of government, in relation to activities which fall within the municipality’s jurisdiction.  For example, a municipality will be consulted in relation to a proposed waste disposal site within its jurisdiction.  

In formulating its comments on such applications, a municipality is obliged to apply the principles set out in section 2 of NEMA, where the activity in respect of which the municipality is commenting is one which may have a significant impact on the environment.  Accordingly, a municipality is under a duty to consider the environmental impacts of the activity in question.  A municipality must balance those environmental impacts against the perceived benefits of the activity, such as job creation, economic growth, or socio-economic development.  However if it can be shown that the municipality has failed to give adequate consideration to environmental considerations, the municipality will be acting unlawfully.  


Enforcement stage

	
	In some instances, the municipality is responsible for the enforcement of national and provincial legislation related to environmental management,
 as well as its own by-laws.  In discharging its duties in this regard, the municipality must take into account the section 2 principles of NEMA, and must also bear in mind the duty imposed on it in terms of the Constitution and the Systems Act to deliver municipal services in an environmentally sustainable manner.




HOW TO MAKE DECISIONS AFFECTING THE ENVIRONMENT 

Introduction

	
	We have mentioned a number of the constitutional and administrative factors that influence public decision-making already.  These include:

· the Constitution;

· administrative justice (as set out in the Constitution and PAJA);

· access to information (as set out in the Constitution and PAIA);

· the NEMA principles; and

· policy documents.

Each of these factors will be considered in the sections that follow.


The Constitution

	Significance
	From an environmental law perspective, the Constitution is significant in that it:

· identifies which tier of government (national, provincial or local) is competent to make and enforce environmental laws on particular subjects;

· elevates certain environmental considerations to the status of a fundamental human right by including an environmental right
 in the Bill of Rights;

· facilitates the bringing of legal actions to protect the environment by increasing access to information concerning the environment, and allowing greater access to courts, including by providing for the bringing of class actions;  and

· entrenches the right to lawful, reasonable and procedurally fair administrative action.

The Constitution is the supreme law of South Africa, to which all law and conduct is subject.
  Laws or conduct inconsistent with the values are invalid.
  

Environmental decision-making is therefore required to be consistent with its values and principles.  

Fundamental constitutional values include those of human dignity, equality, the advancement of human rights and freedoms, non-racialism and non-sexism.
  These must provide the backdrop to all laws passed and conduct undertaken in South Africa, by all public and private parties.  

When conducting any activity, including decision-making, all spheres of government, at national, provincial and local level, and all organs of state, are required to observe and adhere to the constitutional principles of co-operative governance, discussed in more detail in section 2.1 above. 

	Environmental right
	All environmental decision-making must be consistent with the constitutional environmental right, contained in the Bill of Rights,
 which consists of two parts. 

· The first part grants everyone the right to an environment that is not harmful to his or her health or well-being.  

· The second part grants everyone the right to have the environment protected for the benefits of present and future generations, through reasonable legislative or other means that:

· prevent pollution and ecological degradation;

· promote biodiversity conservation;

· secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.  

The corollary of this second right is a duty on municipalities, among others, to protect the environment through such reasonable legislative and other measures. Legislative measures would include measures imposed in terms of national or provincial legislation, or by-laws.  The term “other measures” would include policies, plans, guidelines and so on.

The right applies between State and citizen,
 and therefore any person can enforce the right against an organ of state, such as a municipality, where it feels (and can show) that the State entity is violating the right, or is failing to protect it.  

So, for example, if a municipality took a decision, or failed to take a decision, which resulted in degradation of the environment, anyone could approach a court alleging a violation by that municipality of the environmental right. A municipality, in turn, would be able to allege a violation of the environmental right where another State entity failed to perform a duty or function, which resulted in harm to the environment.  

The right is also applicable between individuals, and thus may be enforced by State or non-State parties against private parties who are failing to act consistently with its provisions.
  

It is important to recognise that the environmental right is not absolute, but may be restricted in accordance with the limitations clause in the Constitution.
  A right may be limited under the limitations clause, only by a law of general application, and only to the extent that the limitation is “reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom”.
  Courts considering whether a limitation of a right is reasonable and justifiable will apply a balancing test, in terms of which the right is weighed up against the limitation, to reach their conclusion.

	Further relevant provisions in the Bill of Rights
	The Bill of Rights contains a number of other provisions which do not expressly mention the environment, but which may be relevant in environmental matters.  

These include: 

· the locus standi (or legal standing to sue) clause;
 

· the property clause;
 

· the right of access to information;
 

· the right to just administrative action;
 and 

· socio-economic rights, including those to health care, shelter and water.
  

The rights of access to information and to just administrative action are given effect to in legislation – PAJA and PAIA respectively, which are discussed below.  

Environmental decision-makers must take account of the provisions of the constitutional rights and associated legislation in the undertaking of their activities.  

For example, a municipality making a decision about the provision of water to a particular community must be aware that citizens may attempt to rely upon their constitutional right to sufficient water to demand that measures be taken by the municipality to supply them with water.  Under the locus standi clause, a wide range of people, including classes of people and people acting in the public interest, may enforce constitutional rights, including the environmental right.


Administrative Justice

	
	Administrative law governs the relationships between public bodies and between public and private bodies.  Because so many activities which affect the environment require authorisation from a public body, and environmental conflicts usually arise from the exercise of administrative decision-making powers, administrative law principles are of particular relevance to environmental law.   

When making decisions in respect of the environment, State bodies must exercise their powers in accordance with the constitutional right to just administrative action and the PAJA promulgated under it.

	The constitutional right to just administrative action
	The constitutional right to just administrative action guarantees everybody the right to administrative action that is “lawful, reasonable and procedurally fair”.
  It also guarantees the right to be provided with written reasons for administrative action that has adversely affected rights.
   Persons affected by administrative action, for example a decision of a municipality to rezone land, may therefore attempt to rely upon the right where they believe that the action was taken other than in accordance with fair procedure, or unreasonably or unlawfully.  If they could also show that the decision adversely affected their rights, they would be entitled to obtain written reasons for the decision.

	PAJA
	PAJA gives further content to the constitutional right to just administrative action. Persons or bodies undertaking administrative action, as defined in PAJA, must act in accordance with PAJA’s provisions, or risk having their actions reviewed by a court.  

Explanatory note 5: the meaning of “administrative action”

“Administrative action” under PAJA means:

“any decision taken, or any failure to take a decision, by –

(a) An organ of state, when

 
(1) exercising a power in terms of the Constitution or a provincial constitution; or



(2) exercising a public power or performing a public function in terms of any legislation; or

(b)  natural or juristic person, other than an organ of state, when exercising a public power or performing a public function in terms of an empowering provision,

which adversely affects the rights of any person and which has a direct, external legal effect, but does not include…”
It should be noted that the exclusion from PAJA’s definition of administrative action, of “the executive powers or functions of a municipal council” (exclusion (cc)), is thought to refer not to all action or decisions of municipalities, but only to high-level decisions of a policy nature.  (I. Currie and J. Klaaren “The Promotion of Administrative Justice Act Benchbook” 2001, at 64.)

A “decision" is:
“Any decision of an administrative nature made, proposed to be made, or required to be made, as the case may be, under an empowering provision, including a decision relating to – 

(a) Making, suspending, revoking or refusing to make an order, award or determination;

(b) Giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or permission;

(c) Issuing, suspending, revoking or refusing to issue a licence , authority or other instrument;  

(d) Imposing a condition or restriction;

(e) Making a declaration, demand or requirement;

(f) Retaining, or refusing to deliver up, an article; or 

doing or refusing to do any other act or thing of an administrative nature, and a reference to failure to take a decision must be construed accordingly.”

Procedural fairness

PAJA reinforces the constitutional right to procedurally fair administrative action.  It distinguishes between administrative action affecting “any person” and administrative action that affects “the public”,
 and applies slightly different standards in respect of each.

Administrative action that “materially and adversely affects the rights or legitimate expectations of any person”, or the rights of the public, must be procedurally fair.
  What is fair depends on the circumstances of each case,
 however PAJA provides guidance in this regard.   In the case of administrative action that affects “any person”, a person undertaking the administrative action is obliged to:

· give notice of the nature and purpose of the action;

· afford involved persons a reasonable opportunity to make representations about the action;

· give a clear statement of the administrative action.

· give adequate notice of the right of review or appeal; and 

· give adequate notice of the right to request reasons.

Departures from these provisions are allowable only where “reasonable and justifiable in the circumstances”,
 or where a law, agreement or other instrument lays down a different, but fair, procedure.

Where administrative action could be said to affect the public, the action-taker has a discretion to decide what steps to follow to give effect to fair procedure, including holding public enquiries, following notice and comment procedures or following other fair procedures.

Failure to follow fair procedures by a decision-maker such as a municipality when undertaking administrative action results in an infringement of the constitutional right to just administrative action and a violation of PAJA, and renders the administrative action open to judicial review under the Constitution and under PAJA.

Right to reasons

PAJA also fortifies the constitutional right to request reasons for administrative action, by providing for a procedure in terms of which a person can request written reasons where their rights have been adversely and materially affected.
  Administrators who fail to furnish adequate reasons will be presumed, when the administrative action is judicially reviewed, to have taken the action without good reason.
  Decision-makers must therefore be aware that they may be requested to provide written reasons for any administrative action, and that they will be required to provide the reasons in accordance with the procedure stipulated in PAJA.

Judicial review

PAJA provides numerous grounds on which administrative action may be reviewed by a court,
 of which decision-makers undertaking administrative action must take account.  The grounds include that: 

· the decision-maker was not empowered to take the decision, or was biased;

· he or she took into account irrelevant considerations or failed to consider relevant ones;
 

· the action was not rationally connected to the purpose for which it was taken;
 and 

· that the action was unreasonable.
  

Courts have wide powers to grant remedies when undertaking review of administrative action, including setting aside the administrative action.
   


Access to Information

	
	Closely linked to the notion of administrative justice is the right of access to information. Without access to information, a person may be unable to determine whether or not his or her right to just administrative action (or to an environment not harmful to human health or well-being) has been infringed.  

The constitutional right of access to information, PAIA promulgated under it, and NEMA, create rights of access for public and private bodies to certain public and private information, including environmental information.  

Authorities making decisions regarding the environment, including municipalities, must be aware that interested persons may rely upon these statutory provisions to request access to information in respect of the decisions, and that authorities are obliged to comply with the statutory provisions.

	Constitutional right of access to information
	Under the constitutional right of access to information, everyone has the right of access to all information held by the State, and any information held by non-State parties which is required for the exercise or protection of rights.
  This right prevails over statutory provisions that unreasonably limit disclosure of information.

	PAIA
	PAIA gives effect to the constitutional right of access to information, and lays down detailed procedures in respect of the access to records of public and private bodies.  Only in certain circumstances, laid down in PAIA,
 may access to information be refused.  Decision-makers who take decisions in respect of the environment should take particular note of the following aspects of PAIA which are relevant to environmental law.

1) If a public or private record reveals an imminent and serious environmental or safety risk, or substantial contravention of, or non-compliance with, the law, then the public interest may over ride grounds for refusing disclosure.

2) Commercial confidentiality is not a basis for refusing access to the results of environmental tests and investigations that reveal a serious environmental or public safety risk.

3) The consequences of intentional non-disclosure of information are serious.  It is an offence to destroy, damage, alter, conceal or falsify a record with the intent to deny a right of access in terms of PAIA.

4) The right of access to the records of public and private bodies under section 31 of NEMA is not restricted by PAIA.

Municipalities, as “public bodies” under PAIA, must be aware particularly of the provisions of PAIA relevant to the right and manner of access to records of public bodies.
  Information officers of public bodies
 are charged with ensuring compliance with the provisions of PAIA, and are assisted by deputy information officers, to be designated for that purpose.
 Persons who make requests for information (“requesters”) are entitled to records of public bodies where they comply with the procedural requirements of PAIA and there is no ground under PAIA for refusing the request.
 Public bodies are obliged to assist requesters to obtain information in accordance with the procedure laid down in PAIA.
  

Various duties are imposed upon public bodies under PAIA, including to publish a manual containing detailed information about the body and the information held by it.
 

	NEMA
	NEMA provides that every person is entitled to access to information held by the State and organs of state which relates to the implementation of NEMA and any other law affecting the environment, and to the state of the environment and actual or future threats to it, including emissions to water, air or soil and the production, handling, transportation, treatment, storage and disposal of hazardous wastes and substances (“environmental information”).

Requests for environmental information may be refused only on the grounds stipulated in section 31(1)(c) of NEMA, which include that the request is manifestly unreasonable or formulated too generally; that commercially confidential information
 must be protected; or that the granting of the request would endanger or further endanger the protection of the environment.

Organs of state themselves are entitled to access environmental information where that information is necessary to enable the organ of state to carry out its duties under NEMA or any other law concerned with the protection of the environment or the use of natural resources.



The NEMA Principles

	
	Section 2 of NEMA sets out 18 principles that must be applied throughout South Africa to the actions of all organs of state that may significantly affect the environment.  Thus when exercising powers that may significantly affect the environment, including taking decisions relevant to environmental matters, organs of state including municipalities, must apply the NEMA principles. The principles are intended to inform the actions of organs of state, and must be taken into account by organs of state in all their actions, which will or may affect the environment.

There are 2 core principles, namely: 

“2(2) Environmental management must place people and their needs at the forefront of its concern, and serve their physical, psychological, developmental, cultural and social interests equitably.  

  (3) Development must be sociably, environmentally and economically sustainable.”
A further 18 principles (the first of which defines sustainable development by reference to 8 sub-principals) are defined in section 2(4) of NEMA.  Several of the principles reflect emerging or existing international environmental norms and standards, such as the precautionary principle,
 the preventative principle
 and the polluter pays principle.
  Some of the principles are listed below.

Chapter 1 of NEMA does two things: it sets out the principles (subsections (2) – (4) and its specifies their force and field of application (subsection (1)). This means that the impact of any of these principles on a particular administrative act or decision depends on the answers given to all three of the following questions.

(a) Is the act or decision in question covered by subsection (1)?  The answer depends on whether it is an action of an organ of state that may significantly affect the environment;  or consists of the formulation of an environmental management or implementation plan;  or is a decision in terms of NEMA or any other statutory provision concerning the protection of the environment;  or constitutes the recommendations of a conciliator appointed under NEMA;  or constitutes the interpretation of NEMA or any other law concerning the protection of the environment.  If an affirmative answer is given to these questions, then the act or decision in question is covered by subsection (1).

(b) Is the act or decision in conflict with the provisions in subsections (2)– (4)?  The answer to this question will depend on an analysis of the content of these provisions.  The inquiry ends if the answer is negative;  if it is positive, the next question arises.

(c) Is the conflict with any principles in subsections (2)-(4) such that the act or decision in question falls foul of subsection (1)?  The main criteria for answering this question are supplied by paragraph (a), but note that the wording of paragraph (b) to (e) indicates that the principles must be used in the process of coming to a decision.  These criteria are:

(i) was the relevant principle taken into consideration at all?  Note that some principles will have to be taken into account in respect of virtually any decision covered by Chapter 1 (e.g. subsections (2) and (3) and 4(b)), whereas others apply only to a limited range of decisions (e.g. the various principles in paragraph 4(a)).  If the answer to the question is negative, the act or decision can be set aside by a Court.  If the answer is positive, one must ask:

(ii) were the other considerations that were taken into account “appropriate and relevant”?  If not, the act or decision can be set aside by a Court.  If the answer is positive, one must ask:

(iii) was reasonable balance achieved between the relevant NEMA principles and the other considerations that were taken into account?  Answering this question will involve weighing up the considerations, and investigating whether it would have been reasonably possible to come to a decision which would have made less of an inroad into NEMA principle(s).  If the decision-maker failed to achieve a reasonable balance, the decision can be set aside by a Court, otherwise it will stand.


The role of policy documents in decision-making

	
	Policy is essentially a general plan of action designed to advance or protect some collective goal of the community as a whole.  In this sense, policies are forms of expediency and strategy, dictated by what is believed to be in the overall public interest. Policy can take various forms, including white papers, strategic frameworks, guidelines and so on.  

Therefore, although an official’s decision-making powers are circumscribed by the statute in terms of which he or she is exercising his or her powers, the manner in which those powers is exercised may be influenced by policy.  In this way, policy (whether in the public domain or not) informs the development of the law, and can act as an interpretative tool or decisional referent.  

Various policy documents relevant to municipal environmental decision-making are discussed in section 5.6 below.  


THE TAKING OF DECISIONS

	
	The object of this section of the Guideline is to provide an overview of the powers conferred and obligations imposed upon municipalities by statutes and other legal instruments when they are playing the role of authorising agent, applicant or commenting agent.  National, provincial and local legislation, the common law, policy documents and internal documents will be considered.

Acts such as the Constitution, NEMA, PAJA and PAIA are framework Acts in that they provide the overall framework or umbrella within or under which other pieces of specific legislation fall.

	
	The legislation that will be considered includes the following:

· Constitution

· National Environmental Management Act (NEMA)

· Off Road Vehicle regulations (ORV Regulations)

· Environment Conservation Act (ECA)

· Environmental Impact Assessment regulations (EIA regulations)

· Outeniqua Sensitive Coastal Area regulations (OSCA regulations)

· Conservation of Agricultural Resources Act (CARA)

· National Water Act

· Water Services Act

· National Heritage Resources Act

· Health Act

· Old Minerals Act
· New Minerals Act
· Land Use Planning Ordinance (LUPO)
· Cape Nature and Environmental Conservation Ordinance
· Western Cape Planning and Development Act (WCPDA)
· Noise Control Regulations
· Smoke Control Regulations
· Nuisance by-laws
· Building Regulations
· Effluent by-laws
We will also consider certain draft legislation, including:
· Land Use Management Bill

· National Environmental Management: Coastal Zone Bill

· National Air Quality Management Bill

· National Environmental Management: Biodiversity Bill


National legislation

	The Constitution
Municipality as authorising agent, applicant and/or commenting agent
	Municipalities, as organs of state, are obliged to observe and adhere to the principles of co-operative governance laid down in Chapter 3 of the Constitution, discussed in section 2.1 above, at all times, including when acting as authorising agent, applicant or commenting agent in environmental matters. 

The constitutional environmental right, discussed in section 4.2 above, is relevant to municipalities, whether in the role of authorising agent, applicant or commenting agent.  The right might be enforced against a municipal authorising agent, where it is proved that a decision taken by it resulted in a violation of the right, for example because (unreasonable) pollution resulted.  As applicant, a municipality could rely upon the environmental right where it could prove, for example, that a result of a decision taken by another authority was harm to the health or well-being of members of its local community.  Other rights contained in the Bill of Rights, discussed in section 4.2 above, may have relevance to environmental matters, and may also be relied upon by municipalities, and by parties challenging their actions.

Municipalities must be aware of the duties imposed upon them under the constitutional right of access to information and the right to just administrative action and the statutes promulgated to give effect to them, discussed in sections 4.3 and 4.4 above.  Those constitutional provisions and statutes also confer rights upon municipalities.  For example, a municipality acting as applicant, could rely upon the constitutional right to just administrative action and on PAJA, to have a decision of another authority to refuse its application reviewed on the basis of procedural unfairness.

In terms of the locus standi clause,
 discussed in 4.2 above, a wide range of parties is able to enforce constitutional rights. Persons acting in their own interest, persons acting on behalf of others who cannot act in their own names, persons acting as a member of, or in the interest of, a group or class of people, persons acting in the public interest; and an association acting in the interest of its members, have the right to approach a competent court alleging an infringement of a right in the Bill of Rights, for example as a result of a particular decision taken by decision maker, or a failure to take a decision.

	NEMA

Municipality as authorising agent, applicant and/or commenting agent
	NEMA is intended to fulfil the duty incumbent on the State under the constitutional environmental right, to protect the environment through “reasonable legislative measures”.
   It is also intended to give effect to the co-operative governance imperative contained in the Constitution.
  

NEMA represents an attempt to move away from the fragmented and uncoordinated approach to environmental management employed in the past, towards integrated and co-ordinated environmental management.

	
	Co-operative governance

NEMA employs a number of mechanisms to promote the co-ordination of the activities of the different spheres of government charged with environmental management.  These include:

· establishing national environmental management principles to guide the activities of organs of state;

· establishing new institutions, including the Committee for Environmental Co-ordination, to advise the Minister and to facilitate horizontal co-ordination of national government (i.e. of different national departments), and vertical co-ordination of the three spheres of government;

· introducing “procedures for co-operative governance”, which require national and provincial government to produce environmental implementation plans (“EIPs”) and environmental management plans (“EMPs”), and requires every organ of state (including those at local level), to exercise their functions that may significantly affect the environment, in accordance with the plans;

· seeking to promote the use of alternative dispute resolution procedures with regard to environmental disputes, including conciliation, arbitration and independent fact-finding by panels of enquiry;
  and

· seeking to promote “integrated environmental management” by requiring that the potential impact on the environment, socio-economic conditions and cultural heritage, of activities that require authorisation or permission by law, must be considered, investigated and assessed prior to implementation.


	
	National environmental management principles under NEMA

As discussed in previously, all organs of state are obliged to apply the national environmental management principles contained in NEMA when performing any action that may significantly affect the environment.
  

Thus the NEMA principles must form the backdrop of all of the activities of municipalities relevant to the environment, whether they are acting as authorising agent, applicant or commenting agent.

The principles serve as the general framework within which environmental management and implementation plans must be formulated,
 and must be used as guidelines when an organ of state is exercising any function or when taking any decision in terms of NEMA or any other statutory provision concerning the protection of the environment.
  The principles are to guide the interpretation, administration and implementation of NEMA and all other laws concerned with the protection or management of the environment.
  

Of particular relevance to municipalities in the performance of their functions relevant to the environment are the principles that:

· development must be socially, environmentally and economically sustainable;

· environmental management must be integrated;

· equitable access to environmental resources, benefits and services to meet basic human needs and to ensure human well-being must be pursued, and that special measures may need to be taken to ensure equitable access to environmental resources, benefits and services by previously disadvantaged persons;

· participation of interested and affected parties, including vulnerable and disadvantaged persons, in environmental governance, must be promoted;

· decisions concerning the environment must take into account the needs, interests and values of all interested and affected parties;
  

· community well-being and empowerment must be promoted through environmental education and awareness, and the sharing of knowledge and experience;
  

· there must be intergovernmental co-ordination and harmonisation;
  and

· decisions must be taken in an open and transparent manner, and access to information must be provided in accordance with law.


	
	Environmental implementation plans and management plans under NEMA

Certain national government departments, listed in Schedule 1 of NEMA,
 and every province, are required to prepare EIPs within a year of the promulgation of NEMA, and then every four years.
  Every national department listed in Schedule 2 of NEMA
 is required to prepare an EMP in the same timeframes.
  

Municipalities have no obligations under NEMA to produce EIPs or EMPs. However, each provincial government is required to ensure that the municipalities within its province comply with the provincial EIP,
 adhere to the relevant EIPs and EMPs, as well as to the national environmental management principles in the preparation of any policy, programme or plan.


	
	Fair decision-making and conflict management under NEMA

Chapter 4 of NEMA lays down the principles and procedures to be followed when disputes relevant to environmental matters arise.  

An obligation is placed on national Ministers, provincial MECs and Municipal Councils, where a difference or disagreement arises concerning the exercise of any of their functions that may significantly affect the environment, or before whom an appeal is brought arising from a difference or disagreement regarding the protection of the environment, to consider the desirability of conciliation before making a decision.
  If considered appropriate, the matter must be referred to conciliation, and the procedure laid down in NEMA in this regard must be adhered to.
  A difference or disagreement regarding the protection of the environment may also be referred to arbitration under NEMA.
 The Minister is empowered to appoint persons to conduct investigations regarding matters relevant to the protection of the environment. 

	
	Integrated environmental management under NEMA

Chapter 5 of NEMA focuses on promoting the use of appropriate environmental tools (primarily environmental and social impact assessment procedures) as a means to achieve a goal of integrated environmental management.

Municipalities may play the role of authorising agent, applicant or commenting agent under section 24 of NEMA, which requires that the potential impact on the environment, socio-economic conditions, and cultural heritage of activities that require authorisation or permission by law, must be considered, investigated and assessed prior to implementation, and reported to the relevant regulatory authority.  Procedures for the investigation, assessment and communication of the potential impact of activities are contained in section 24(7), include requirements that:
· the potential impact, including the cumulative effects, of the activity and its alternatives, must be investigated;

· the significance of the potential impact must be assessed;

· mitigation measures which minimise adverse environmental impacts must be investigated;

· the option of not implementing the activity must be considered;

· there must be public participation, independent review and conflict resolution in all phases of the investigation and assessment of impacts; and

· where an activity falls within the jurisdiction of more than one organ of state, there must be co-ordination and co-operation between those organs of state in the consideration of assessments.

Integrated Environmental Management (“IEM”) regulations, which will flesh out section 24 of NEMA, are currently being drafted.  They will replace the EIA Regulations, discussed below.  It is envisaged that they will be both activity and environment-based.  Thus, the extent to which they are triggered will depend both upon the type of activity being undertaken, and the receiving environment.  Municipalities will be required to comply with section 24 and the IEM regulations, whether acting as authorising agent for the undertaking of an identified activity, as applicant for permission to undertake such activity, or as a commenting agent where another authority is considering an application.

	
	Duty of care and the remediation of environmental damage under NEMA

Section 28 of NEMA introduces a general duty to take reasonable measures to prevent, minimise and rectify significant pollution and environmental degradation (referred to as a “duty of care”).
  Persons on whom this duty is imposed (primarily those who cause the environmental threat or who own, control or use the premises or land from which the threat emanates) who fail to take the necessary measures can be directed to do so by the Director-General or the Head of the provincial department responsible for the environment.
  If that person fails to do so, the authorities may take the measures and recover the costs from the persons who failed to discharge their duties of care or who benefited from the measures taken.
  

Section 28 of NEMA does not empower municipalities to enforce the duty of care.  However as discussed below, NEMA provides for assignment and delegation of ministerial powers, functions and duties, and of the powers, functions and duties of the Director-General of DEAT, conferred under NEMA, to various bodies, including municipalities.  Municipalities must therefore be alive to the fact that some of the powers under NEMA currently not relevant to them, may be assigned or delegated in the future, and therefore that they may assume the role of enforcement agent under section 28 of NEMA.

	
	Assignment and delegation of ministerial powers to other organs of state under NEMA

The administrative provisions in NEMA provide for, among other things, the assignment of certain ministerial powers to other organs of state,
 and entitle the Director-General to enter into agreements with organs of state in order to fulfil his or her responsibilities.

The Minister is also entitled to delegate his or her statutory powers to an officer of DEAT, or, after consultation with the relevant Minister or MEC, to any officer bearer in any other national department, provincial administration or a municipality.
  A delegation does not prevent the Minister from personally exercising any power, function or duty.
  A delegation may be withdrawn at any time.



	ORV Regulations
	The ORV Regulations, promulgated under NEMA, have the object of prohibiting the recreational use of vehicles
 in the coastal zone and controlling other uses of vehicles and boat-launching sites in the coastal zone.
  

Vehicles may not be used in the coastal zone unless their use is permissible, authorised or lawful under the ORV Regulations.
  Nine uses of vehicles within the coastal zone without a permit are permissible under the ORV Regulations.
 For other uses, permits, authorisations or exemptions under the ORV Regulations are required.

	Municipality as authorising agent
	Most of the obligations imposed upon authorities under the ORV Regulations are imposed upon national and provincial government.  For example, the Director-General is charged with designating areas of the coastal zone as “recreational use areas” within which vehicles may be used for recreational purposes with authorisation.
  As a general principle,
 the provincial authority responsible for the environment in each province is empowered to grant permits for the use of vehicles in the coastal zone and licences for boat-launching sites.  

The ORV Regulations provide, however, for the delegation of power in respect of the issuing of permits and licences or any other aspect of the ORV Regulations, from provincial authorities to local authorities.
  The local authority must have “sufficient competence and capacity” to perform the functions effectively and to discharge the obligations of authorities under the ORV Regulations.
  Municipalities must be aware, therefore, that they may be required to exercise powers delegated to them under the ORV Regulations and act as authorising agent. 

In the event that a municipality was empowered, by delegation, to issue permits or authorisations under the ORV Regulations, it would have various responsibilities.
  The ORV Regulations prescribe procedures for the consideration of applications, with which such municipality would have to comply.
  In the case of applications for permits under Regulation 6, with two exceptions,
 applicants are required to provide evidence that the requirements of section 24 of NEMA have been complied with.
 A municipality acting as authorising agent would be charged with ensuring that the requirements of section 24 had been met, failing which the application would be incomplete, and the municipality would have a discretion to refuse to consider it.
 

In considering applications, a municipality would be required to ensure that its officers or employees have sufficient expertise to evaluate applications, that evaluations and decisions were made efficiently and within a reasonable time, and that applicants are provided with information to assist them in complying with the ORV Regulations.
 

An authorising municipality must be aware that applications for authorisations must be refused under certain, specified circumstances.
  The ORV Regulations specify the procedure in respect of the issuing of records of decision, and what must be contained in records of decision.
  

A municipality acting as authorising agent must also be aware of the circumstances under which permits and licences may be suspended, amended or cancelled under the ORV Regulations.

All authorities with powers under the ORV Regulations must be aware that the ORV Regulations contain transitional provisions, which override some of the provisions of the Regulations for a temporary period.
  The first, eleven month, transitional period, in which vehicles could be used in the coastal zone without permits in certain circumstances, ended on 21 November 2002.  However, until 18 months from the date of commencement of the ORV Regulations (i.e. 21 June 2003), it is not an offence for people to use vehicles within sites used for boat-launching purposes, where infrastructure existed for boat-launching purposes, prior to the date of commencement of the ORV Regulations.


	Municipality as applicant
	Where a municipality wished to apply for authorisation for the use of a vehicle in the coastal zone, it would be required to do so in writing to the relevant authority under the ORV Regulations.
  

Applicants for permits under Regulation 6 are required to fulfil the EIA requirements laid down in section 24(7) of NEMA.
  Exemptions from certain of the provisions of the EIA Regulations may be applied for by applicant parties, including organs of state.

The ORV Regulations prevail over all other regulations, by-laws and other subordinate legislation relating to the use of vehicles in the coastal zone which were made prior to the ORV Regulations coming into force, to the extent of any conflict.  They also prevail over the General Policy: Control of Vehicles in the Coastal Zone promulgated under the ECA.
  Thus, any by-laws under which municipalities operate relating to the regulation of vehicles in the coastal zone, will be overridden by the provisions of the ORV Regulations to the extent that they conflict with the ORV Regulations.

	ECA
	The purpose of the ECA is to provide for the effective protection and controlled utilisation of the environment.
  The environment is defined as “the aggregate of surrounding objects, conditions and influences that influence the life and habits of man and other organisms or collections of organisms”.

The ECA falls under the auspices of the Minister of Environmental Affairs and Tourism, but some parts of it are administered by DWAF and by provincial environmental authorities.

NEMA has repealed a number of the provisions of the ECA. However those relating to environmental impact assessment and the control of environmental pollution remain in force.

	Municipality as enforcing agent
	Environmental damage and endangerment and detrimental effects to the environment under the ECA

If the Minister, “competent authorities”,
 local authorities
 or “government institutions”
 are of the opinion that any person is performing an activity, or failing to perform an activity, and as a result of which the environment is or may be seriously damaged, endangered or detrimentally affected, they are given certain powers under the ECA.
  

They may direct such person in writing to cease the activity or to take any other steps which they see as appropriate, “with a view to eliminating, reducing or preventing the damage, danger or detrimental effect”.
  

The Minister, competent authority, local authority or government institution may also direct the person to perform an activity or function with a view to rehabilitating any damage caused to the environment, at the expense of that person.
  

Where the person fails to obey the directive, the directing authority may undertake the activity or function itself, and may recover the costs of so doing from the party.
  

Local authorities must therefore be aware of their powers under the ECA to direct that environmental damage or endangerment, or detrimental effects to the environment are rectified, or to take steps themselves and recover the costs thereof from responsible parties.  This is a powerful, and when properly administered, effective (yet under-utilised) tool at the disposal of municipalities.

	
	Waste management under the ECA

Section 20 of the ECA deals with waste management.  No person, including a municipality, can establish, provide or operate any disposal site without a permit issued by the Minister of Water Affairs and Forestry.  No person is allowed to discard or dispose of waste except at a permitted disposal site or in a manner or at a facility or by a method and subject to conditions the Minister prescribes.  Therefore, although municipal services related to the disposal of solid waste are administered by municipalities in terms of the Constitution
 the management and operation of the landfill sites themselves is regulated by DWAF.

	Municipality as authorising agent
	No obligations are imposed directly upon local authorities as authorising agents under section 20 of the ECA.   However, powers or duties of the Minister of Water Affairs and Forestry under this section may be delegated or assigned to local authorities,
 and thus, to the extent of the delegation, a municipality may be required to perform functions or duties currently assigned to the Minister of Water Affairs and Forestry, including the issuing of permits in accordance with the provisions of section 20.

	Municipality as applicant
	In the event that a municipality wished to establish, provide or operate a waste disposal site, it would be required to make application therefor under section 20 of the ECA.

	
	Powers of Minister and competent authorities where a local authority is in default under the ECA

Where the Minster or a competent authority is of the opinion that a local authority has failed to perform a function assigned to it under the ECA, they may take certain steps.
  A competent authority is required to allow a local authority that it suspects of being in default, to make representations in this regard.  Thereafter it may direct the local authority to perform a function within a particular period, and if it fails to do so, the competent authority may perform the function itself, and recover the costs of so doing from the local authority.
  The Minister may perform the functions of a defaulting local authority, where the competent authority fails to do so.


	EIA Regulations
	Under the ECA, the Minister may identify activities, which in the Minister’s opinion, may have a substantial detrimental effect on the environment, whether in general or with respect to certain areas.
  This the Minister did on 5 September 1997.
  No-one may undertake one of these activities unless he or she has permission from a competent authority, which will require compliance with the EIA Regulations,
 or exemption from doing so.


	Municipality as authorising agent
	The EIA Regulations provide that any person contemplating the undertaking of an activity identified in the EIA Regulations must first obtain permission from the relevant authority to do so.  Authorisations are valid only if issued by the Minister, a “competent authority”, a local authority or “an officer”.
  To date, municipalities have not been designated as competent to issue authorisations.  It is only the provincial environmental authorities that have been designated in this manner.

In the event that a lawful delegation of power to issue authorisations is made to local authorities under the EIA Regulations, local authorities will have to comply with the obligations imposed upon them by the EIA Regulations.  They will be obliged, for example, to ensure that their officers, agents or consultants who are tasked with evaluating reports submitted in terms of the EIA Regulations, have sufficient expertise, ability and knowledge to carry out their jobs effectively.
  Local authorities will also be obliged to ensure that evaluations and decisions made in terms of the EIA Regulations are made efficiently and within a reasonable time,
 and to provide applicants with guidelines and information to assist them in fulfilling the requirements of the EIA Regulations.
   The EIA Regulations specify the procedure to be adopted in respect of the consideration of applications,
 and with regard to the issue of records of decision.
 

	Municipality as applicant
	Where a municipality wishes to undertake any of the activities identified in the EIA Regulations, it would require written authorisation from an authority (currently only the Minister) to do so.  In applying for authorisation, the municipality would be required to comply with those provisions of the EIA Regulations relevant to applicants, or obtain an exemption from doing so.  

Applicants have various responsibilities under the EIA Regulations, including appointing an independent consultant to comply with the regulations on their behalf.
  Municipalities as applicants would be required to comply with the scoping and environmental impact assessment requirements of the EIA Regulations, including the submission of scoping reports and EIA reports, if required by the authorising authority. 

Municipalities are not immune from complying with the provisions of the EIA Regulations, when applying to undertake activities identified in the EIA Regulations.

	OSCA Regulations
	Under section 21(1) of the ECA, the Minister has promulgated the OSCA Regulations, under which various activities have been identified as having the potential to have a substantial detrimental effect on the environment of the Outeniqua Sensitive Coastal Area Extension.
 

It must be noted that the OSCA Regulations do not apply to the activities identified in the EIA Regulations, nor to activities subject to approval under the Sea-Shore Act, the old Minerals Act, or the Nature and Environmental Conservation Ordinance (Cape).


	Municipality as authorising agent
	The activities identified under the OSCA Regulations are: 

· the disturbance of vegetation;
 

· earth works;
 

· dredging;
 and 

· dune stabilisation.
  

No person may undertake any of the abovementioned activities or cause such activity to be undertaken except in terms of a written authorisation issued by the Minister, or “a competent authority”, a local authority or “an officer” designated by the Minister in the Government Gazette.
 The Minister has designated various local authorities who may issue authorisations for the undertaking of activities identified in the OSCA Regulations.
  

The ECA provides that authorisation may only be issued by authorities after consideration of reports concerning the impact of the proposed activity and of alternative proposed activities on the environment.
  The Minister has promulgated regulations regarding the procedure to be followed by authorising authorities to give effect to these EIA requirements, for example the factors to be taken into account when applications are considered.


	Municipality as applicant
	A local authority applying to undertake an identified activity in the Outeniqua Sensitive Coastal Area Extension will be required to comply with the provisions of the ECA, the OSCA Regulations and the regulations that lay down the procedure to be followed by applicants under the OSCA Regulations. For example, an EIA report submitted by an applicant local authority must, at minimum, contain the information specified in the regulations. 

All persons wishing to undertake activities of the type identified in the OSCA Regulations have to comply with the provisions of NEMA before undertaking those activities.  As discussed above, section 24 of NEMA requires that the potential impact on the environment, socio-economic conditions and cultural heritage of activities that require authorisation or permission by law, must be considered, investigated and assessed prior to implementation, and reported to the relevant regulatory authority.  Because activities identified under the OSCA Regulations require authorisation under the ECA, and have been identified in the OSCA Regulations as having the potential to have a substantial detrimental effect on the environment, the provisions of section 24 of NEMA will apply.

	CARA
	CARA is the chief statute that deals with agricultural resources.  The object of CARA is to provide for the conservation of the natural agricultural resources of South Africa by the maintenance of the production potential of land, by the combating and prevention of erosion and weakening and destruction of water sources and by the protection of vegetation and the combating of weeds and invader plants.
  It must be noted that CARA does not apply in respect of land situated in “urban areas”,
 nor to any land situated within an area declared under the Mountain Catchment Areas Act
, to be a mountain catchment area. (However insofar as CARA provides for the control of weeds and invader plants, it does apply to land in urban areas.
) 

The Minister of Agriculture and Land Affairs has published regulations under CARA (“the CARA Regulations”),
 in which he has prescribed control measures with which all land users have to comply, in respect of a number of matters, including: 

· the cultivation of virgin soil;
· the protection of cultivated land; 
· the utilisation and protection of the veld; and
· the prevention and control of veld fires and the restoration and reclamation of eroded land.
  
The control measures are supplemented by directions under CARA.
  The CARA Regulations also deal with, among other things, the control of weeds and invader plants.  In this regard, the sections 15A to C of the amended regulations
 is the primary regulatory tool for the management of alien and invasive plants.

	Municipality as authorising agent
	“Executive officers” and “authorised persons” are assigned particular powers and duties under CARA, including to order land users to comply with particular control measures by issuing directions.  “Executive officers” are officers of the Department of Agriculture who are designated as such by the Minister of Agriculture and Land Affairs.  

Executive officers may authorise employees of local authorities to exercise powers and perform duties of the executive officer in terms of CARA, in relation to the combating of weeds and invader plants in the area of jurisdiction of the local authority.
  

Municipal officials may also be “authorised persons” under CARA by virtue of their being authorised by the Minister of Agriculture and Land Affairs to exercise powers or duties of the Minister or an executive officer.
  Thus, to the extent authorised, municipal authorities may be required to perform various functions and duties under CARA and the CARA Regulations, including that of authorising agent.

	Municipality as applicant
	To the extent that a local authority is a “land user”
 under CARA and the CARA Regulations, it may be required to comply with their provisions in respect of the use of its land.  For example, in certain circumstances, land users are obliged to maintain soil conservation works.
  A local authority that is a land user must comply with the control measures in the CARA Regulations to the extent relevant.
 For example, virgin soil may not be cultivated without written permission of an executive officer.
  

Local authority land users are required under the CARA Regulations, to take measures to control weeds and invader plants, unless exempted from the provisions of the Regulations by an executive officer.


	National Water Act
	The NWA is the framework Act which governs South Africa’s new water management regime.

In terms of the Act, the national government is the public trustee of the nation’s water resources.  Both environmental and socio-economic needs are prioritised.  Environmental considerations are incorporated in a number of ways, primarily by adapting the legal regime to the realities of the hydrological cycle.  This is achieved by introducing the pioneering concept of a Reserve, and by focussing water resource management around CMAs.  There is also an ideological shift from the traditional approach of “supply management” towards “demand management”, which seeks to conserve the nation’s water resources by lessening demand through pricing mechanisms and other innovative means.

No obligations are imposed upon municipalities as authorising agents under the NWA.  

However, a municipal officer may represent his or her municipality in a CMA, established under the NWA.  Thus, to the extent of their representation on CMAs, municipal officials must be aware of the powers and duties assigned to CMAs under the NWA, including those of a “responsible authority” which may, for example, issue licences for water use,
 and those under section 19, in terms of which certain parties may be directed by a CMA to take steps to prevent or remedy the effects of pollution.

	Water Services Act
	The Water Services Act
 provides for the provision of the basic water supply and basic sanitation and related matters.  Bearing in mind that municipalities are under a constitutional duty to administer water and sanitation services (in relation to potable water supply systems and domestic waste-water and sewage disposal systems), the Water Services Act is of direct relevance to the proper delivery of municipal services.

Municipalities responsible for ensuring access to water services
 are “water services authorities” under the Water Services Act.  Water services authorities in turn are “water services institutions” under the Water Services Act.  Water services authorities are also “water services providers” under the Water Services Act because they provide water services to consumers.

Various obligations are imposed upon water services authorities and water services institutions under the Water Services Act. 

The Water Services Act emphasises the right of everybody to access to basic water supply and basic sanitation. Water services institutions are obliged to take “reasonable measures” to realise these rights.  Water services providers are required to set conditions for the provision of water services and to provide water services in accordance with them.
  They must also adopt procedures for the limitation or the discontinuation of water services in accordance with the Water Services Act.

The bulk of the duties and powers imposed upon water services authorities under the Water Services Act are contained in Chapter III. These include:

· the duty to provide access to water services to all consumers or potential consumers in the area of jurisdiction of the water services authority in order progressively to ensure efficient, affordable, economic and sustainable access to water services;

· the duty to prepare a draft water services development plan;

· the duty to adopt and implement a development plan in accordance with the provisions of the Water Services Act;
  and

· the duty to make by-laws which contain conditions for the provisions of water services.

The performance of water services institutions must be monitored by the Minister of Water Affairs and Forestry and relevant provincial authorities.
  Where a water service authority is deemed not to have performed effectively, the Province may intervene.


	National Heritage Resources Act
	NHRA is the cornerstone of heritage resource regulation in South Africa.  All South African places and objects of cultural significance
 or of other special value for the present community and for future generations (“heritage resources”), are part of the “national estate” and fall within the ambit of the NHRA.

Overall management of South Africa’s heritage resources is the duty of the national and provincial heritage resources authorities.  The national heritage resources authority established under the NHRA is SAHRA.  Provision is made in the NHRA for the establishment of provincial heritage resources authorities by the MEC of each province, which will be responsible for the management of certain heritage resources within each province.  As at 30 November 2002, not all provinces established provincial heritage resources authorities, but in the Western Cape, a provincial heritage resources authority was declared in October 2002.
  

Any of the functions and powers of SAHRA or of a provincial heritage resources authority under the NHRA may be delegated to other specified parties, including local authorities.
  The delegation must be made in writing, after the Minister of Arts, Culture, Science and Technology or a provincial MEC has made regulations to enable it.

Local authorities are empowered to perform functions under the NHRA only where competent to do so. Their competency is assessed by provincial heritage resources authorities using criteria prescribed by the Minister of Arts, Culture, Science and Technology.

In addition to the powers and duties which local authorities may exercise where delegation has taken place, local authorities have other specific powers and duties under the NHRA.

The NHRA puts in place a three-tier system for heritage resource management, under which national level functions are the responsibility of SAHRA, provincial level functions are the responsibility of provincial heritage resources authorities and local level functions are the responsibility of local authorities.
  

General powers and duties of local authorities under the NHRA include:

· the duty to take cognisance of and incorporate principles laid down in the NHRA
 that guide action in respect of heritage resources (sets of principles are laid down in the NHRA to guide management of and action in respect of heritage resources, which must be recognised by all authorities, bodies and persons performing functions and exercising powers under the NHRA for the management of heritage resources);

· the duty to identify and manage Grade III heritage resources and heritage resources which are deemed to fall within the competence of local authorities in terms of the NHRA;

· the duty to give heritage resources authorities assistance in the performance of their functions;

· the duty to make available, on the request of a heritage resources authority, any information which they have on record in respect of heritage resources under their control;

· where “protected areas” are declared by SAHRA or by a provincial heritage resources authority, the duty to make provision in town planning schemes or by-laws for the management of such areas;

· at the time of the compilation or revision of a town or regional planning scheme or a spatial development plan, or at any other time of their choosing, or at the initiative of a provincial heritage resources authority, the duty of local authorities invested with a physical planning capacity, to compile inventories of the heritage resources that fall within their areas of jurisdiction, and to submit such inventories to the provincial heritage resources authority, for inclusion in a provincial heritage register;

· the duty to notify SAHRA and the relevant provincial heritage resources authority when a place within their jurisdiction which is listed in a heritage register, is destroyed;

· where places within their jurisdiction are included in a heritage register, the duty to make provision for the protection of those places through the provisions of planning schemes or by-laws, in accordance with the provisions of the NHRA;

· at the time of a revision of a town or regional planning scheme, or the compilation or revision of a spatial plan, or at the initiative of the relevant provincial heritage resources authority, the duty of local authorities with physical planning capacity, to investigate the need for the designation of heritage areas to protect places of environmental or cultural interest within their jurisdictions;

· the duty to co-ordinate and promote the presentation and use of places of cultural significance and heritage resources for which local authorities are responsible, for public enjoyment, education, research and tourism;

· the power to designate any area or land to be a heritage area on the grounds of its environmental or cultural interest or the presence of heritage resources, after consultation with the relevant provincial heritage resources authority and the owners of property in the area and any affected communities;
 and

· the power to provisionally protect, for a maximum period of three months, any place which is considered to be conservation-worthy, and the conservation of which is considered to be threatened, which threat the local authorities believe can be alleviated by negotiation and consultation.

Rights of local authorities under the NHRA include:

· where national heritage sites and provincial heritage sites are declared, the right to be informed within 30 days of the declaration;
  and

· the right to make by-laws in respect of a number of matters, including the admission of the public to protected places, the protection and management of protected areas, places listed in heritage registers or heritage areas, and the conditions of use of a protected place.

The NHRA provides for the undertaking of heritage impact assessments (“HIAs”) in certain circumstances.   With some exceptions, dealt with below, any person undertaking a development of a type named in the NHRA,
 must ‘at the very earliest stages of initiating such a development’, notify the relevant heritage resources authority and furnish it with details regarding the nature, location and extent of the proposed development.
 
Within 14 days of receipt of the notification of the proposed development, the relevant heritage resources authority must determine whether or not the development is one which is likely to affect a heritage resource.  If the development is considered to be one which will affect a heritage resource, the developer is required to submit an impact assessment report to the relevant heritage resources authority, prepared at the developers cost, by a person with relevant qualifications, experience and professional standing in heritage resources management, who is approved by the heritage resources authority.
  

The provisions of section 38 of the NHRA do not apply to:

· a development affecting any heritage resource ‘formally protected’ by SAHRA, unless the relevant heritage resources authority decides otherwise;

· a development of a place exempted from the requirements of the NHRA by a provincial heritage resources authority with the approval of the relevant MEC;

· a development for which an impact assessment in respect of heritage resources is required under the ECA, the integrated environmental management guidelines issued by DEAT, the new Minerals Act, or any other legislation,
 

provided that the consenting authority is satisfied that the assessment required under those legislative instruments contains the information required by the heritage resources authority and the NHRA under section 38(3), and provided that any comments and recommendations of the relevant heritage resources authority are taken into account before any consent for development is granted.

No obligations are imposed upon local authorities as authorising agents under the HIA provisions of the NHRA.  However, powers of authorisation may be conferred upon local authorities by delegation, discussed above.

	Municipality as authorising agent
	Local authorities are authorising agents in respect of some permit applications under the NHRA.  These include where application is made: 

· to destroy, damage, excavate, alter, remove from its original position, subdivide or change the planning status of, a place provisionally protected by that local authority,
 and 

· for alterations or development that will affect a heritage area.
  

The local authority must ensure that the applicant complies with the requirements of the Regulations promulgated under the NHRA, which specify the form that applications are to take, and what is to be included in them.


	Municipality as applicant
	Where a local authority wishes to undertake any of the controlled activities under the NHRA, it must do so in accordance with the provisions of the NHRA and the Regulations promulgated under it.  For example, where it wishes to change the planning status of a heritage site, it may do so only after obtaining a permit from the heritage resources authority responsible for the site’s protection, in the manner directed by the Regulations promulgated under the NHRA.

	Health Act
	The Health Act
 provides for measures for the promotion of the health of South Africans, and defines the duties, powers and responsibilities of various authorities that render health services.

Section 20 lays down the powers and duties of local authorities under the Health Act, which are extensive.
  Of relevance to environmental concerns are the following duties and powers:

· Local authorities are required to take all lawful, necessary and reasonably practicable measures to maintain their districts in a hygienic and clean condition and to prevent the occurrence in their districts of nuisances, and unhygienic or offensive conditions or other conditions which could be harmful or dangerous to the health of any person.

· Where a nuisance or unhygienic or offensive condition or condition that could be harmful, has occurred, local authorities are obliged to abate or remedy such nuisance or condition.

· Local authorities are required to prevent the pollution of water intended for use by the inhabitants of the district.

Local authorities may be relieved of the obligation to perform duties under section 20, where they are unable to do so because of lack of resources.  This will occur where the Minister of Health is of the opinion that the local authority is unable to perform its duties, and notifies the local authority in writing that it is relieved from its duties.
  The Director-General of Health may recover up to a third of the costs incurred by a body that undertook duties of the local authority when that local authority was unable to do so.
  

Two or more local authorities may, with the approval of the Minister of Health, co-operate in exercising the powers or performing the duties under the Health Act.  Where disputes arise between different local authorities in respect of the exercise of power or performance of duties under the Health Act, the dispute must be referred to the Minster of Health.

The Health Act refers to conditions which are offensive or a danger to health unless immediately remedied, and to which the provisions of the APPA are not applicable.  Where in the opinion of a local authority such a condition has arisen in its district, it may serve a written notice on the person responsible for such condition or on the occupier or owner of the premises on which such condition exists, calling upon him or her to remedy the condition within a particular period.
  Persons failing to comply with the local authority directive are guilty of an offence.
  Where a person does not comply with a local authority directive, a local authority may take steps to remedy the condition and recover the costs of doing so from the party responsible for the condition.

Delegations and transfers of powers and duties of local authorities may occur in certain circumstances under the Health Act.
  Local authorities can delegate and transfer powers internally,
 and the Minster of Health may transfer powers or duties between local authorities.
 

	Old Minerals Act
	The old Minerals Act has been repealed by the new Minerals Act, discussed in the subsection that follows this one, from the date upon which the new Act comes into effect, which is likely to be in early 2003.  Until that date, the provisions of the old Minerals Act remain in force, and therefore are considered briefly in what follows.

No duties are imposed upon local authorities under the old Act.  However, local authorities involved in planning must be aware that in certain circumstances town-planning schemes may be overwritten by mining interests. Where the Minister of Mineral and Energy Affairs is of the view that a use of land, or the inclusion of land into a town planning scheme, may detrimentally affect the optimal exploitation of any mineral which occurs or may occur in economically exploitable quantities, he or she may take certain steps.  The Minister of Mineral and Energy Affairs may cause an investigation into the matter, and may issue a directive, ordering the person responsible for the use of land or the inclusion of the land in the town planning scheme, to take ”rectifying steps”.  This the Minister of Mineral and Energy Affairs may do, only after considering any comments of the person responsible for using the land or for including the land in a town planning scheme.


	New Minerals Act
	The new Minerals Act will come into force on a date proclaimed by the President.  Until that date, the provisions of the Minerals Act, discussed in 0 above, remain in force.

The new Minerals Act recognises the custodianship by the State of South Africa’s mineral and petroleum resources.  It aims, among other things, to promote equitable access to South Africa’s mineral and petroleum resources by all citizens of South Africa; to expand opportunities for historically disadvantaged people to enter the mineral and petroleum industries and to benefit from the exploitation of mineral and petroleum resources; and to promote economic growth and mineral and petroleum resources development.

The new Minerals Act recognises that the national environmental management principles set out in section 2 of NEMA, (discussed in 4.5 above), apply to all prospecting and mining operations, and serve as guidelines for the interpretation, administration and implementation of the environmental requirements of the new Minerals Act.
  It also recognises that prospecting and mining must be conducted “in accordance with generally accepted principles of sustainable development by integrating social, economic and environmental factors into the planning and implementation of prospecting and mining projects in order to ensure that exploitation of mineral resources serves present and future generations”.

The majority of obligations imposed upon authorities under the new Minerals Act, is imposed upon “regional managers”, to be delegated by the Director-General of the Department of Minerals and Energy.  No obligations are imposed upon local authorities under the new Minerals Act.  

Similar to the provisions of the old Minerals Act, use of land surface rights contrary to the objects of the new Minerals Act is controlled.
  Where a person intends using the surface of land in a way that may be contrary to any of the objects of the new Minerals Act, approval must be obtained from the Minister of Minerals and Energy.
  However, unlike the requirements of the old Minerals Act, the use of land which lies within an approved town-planning scheme appears to be exempt from this provision.
  Even where approval has been obtained for use of land contrary to the objects of the new Minerals Act, the Minister of Minerals and Energy may still cause an investigation to be conducted if he or she is of the opinion that the use of the surface of land may result in the mining of mineral resources being detrimentally affected.



Draft National Legislation

	Land Use Management Bill
	The object of the Land Use Management Bill (“the Land Use Bill”) includees: 

· to set basic principles to guide spatial planning, land use management and land development; 

· to provide for national, provincial and municipal spatial development frameworks; and 

· to provide for the regulation of land use management uniformly in South Africa.  

It is not clear when the Land Use Bill will be promulgated by Parliament.
  It will apply throughout South Africa, other than to “coastal public property” as defined in the National Environmental Management: Coastal Zone Bill, discussed below.

The Land Use Bill lays down a number of directive principles which have the purpose of guiding the drafting, adoption and implementation of legislation in respect of spatial planning, land use management and land development.  The general directive principle is that spatial planning, land use management and land development must be environmentally stable, must enhance equality, be efficient, integrated and be based on fair and good governance.

The Land Use Bill provides for the formulation of national spatial development perspectives to guide national government policy on spatial development.  It also provides for the publication of national land use frameworks to guide the spatial planning, land use management and land development.  Regional land use frameworks to guide land use management and development in particular areas may also be published to give effect to national land use policies or priorities.

The Land Use Bill deals with provincial spatial development frameworks, which guide spatial planning in the provinces.  It also provides for municipalities’ spatial development frameworks to be included in their integrated development plans under the Systems Act, referred to in section 2.2 above.  The Land Use Bill specifies what the spatial development frameworks are required to be consistent with, and what must be contained in them.  

District municipalities and the local municipalities within their area, will be required to align their spatial development frameworks in accordance with the framework for integrated development planning under the Systems Act.  

The Land Use Bill provides for the adoption of land use schemes by municipalities.  It prescribes what is to be contained in the land use schemes and the processes to be followed by municipalities in adopting their land use schemes.

The Land Use Bill creates “land use regulators” who will deal with applications for changes in land use.  Municipalities are “land use regulators” under the Land Use Bill in certain circumstances and, insofar as they are, they will be required to comply with the provisions of the Land Use Bill in respect of dealing with land use applications.

The Land Use Bill provides for the establishment of a Land Use Tribunal and a Land Use Appeal Tribunal.

The Land Use Bill requires national government to monitor the progress and capacity of municipalities in respect of their duties and functions under the Bill, and to provide support to provinces and municipalities in preparation of their spatial development frameworks.  The provinces are also enjoined under the Land Use Bill to assist municipalities with their spatial development frameworks or land use schemes and to take steps to resolve differences and disputes in respect of spatial development frameworks and land use schemes.

	National Environmental Management: Coastal Zone Bill
	The National Environmental Management: Coastal Zone Bill (“the Coastal Zone Bill”) introduces the concept of integrated coastal area management (“ICAM”) into our law.  The Bill will in due course repeal the (antiquated) Sea-Shore Act.  

The adoption of an integrated management approach was deemed necessary largely because of the unique ecological nature of the coastal environment, which is one in which biophysical, economic, social and institutional considerations interconnect in a manner that requires a dedicated and integrated management approach.  The legal and institutional framework for such a management approach is set out in the Bill.  In this regard, the Bill clearly defines the status of coastal land and waters, and the respective roles of the public, the state and other users of the coastal zone.

The primary function of local authorities in relation to coastal management is to manage beaches and other coastal areas under their jurisdiction in an integrated, effective, and efficient manner that is in the interests of the whole community and to ensure that the public has appropriate access to coastal public property in accordance with the Bill.  In this regard, a local authority must:

· demarcate, maintain and sign-post land used by the public for access to beaches;

· manage, in accordance with the coastal management principles, areas of coastal land and beaches, swimming and other recreational uses of coastal waters adjacent to the seashore unless the activity in question is already regulated by another organ of State; and 

· where appropriate, promote the establishment of co-management initiatives and public-private partnerships that contribute to sustainable coastal management.

A municipality may prepare and adopt municipal coastal management programmes.  In other words, coastal municipalities are not obliged to prepare such programmes.  If a municipality decides to prepare such a programme, it must be consistent with the Coastal Zone Bill, and the national and provincial coastal management programme.  The programme must be a coherent municipal policy directive for the management of the coastal zone in the municipality or the specific parts of the coastal zone to which it applies. The core components of such a management programme are:

· a vision for the management of the coastal zone within the municipality’s jurisdiction, including the sustainable use of coastal resources;

· the coastal management objectives for the coastal zone in the municipality or the specific parts of the coastal zone to which the programme applies;

· priorities and strategies to achieve the coastal management objectives of the municipality, and to assist in the achievement of the national and provincial coastal management objective as applicable in the municipality; and

· performance indicators to measure progress with the achievement of those objectives.  

In order to administer its coastal management programme, a municipality will also be empowered to make by-laws for the implementation, administration and enforcement of the programme.

The Coastal Zone Bill also makes provision for the establishment of coastal zoning schemes by various organs of state, including municipalities.  A coastal scheme is a scheme, which reserves areas within the coastal zone to be used exclusively or mainly for specified purposes, and prohibits or restricts any use of such areas in conflict with the terms of the scheme.

In regard to protection of the coastal environment, certain activities are prohibited in terms of the Coastal Zone Bill.  In respect of certain identified activities which are not prohibited, but which have a significant environmental impact, a permitting system is established.  Furthermore, various organs of state, including municipalities, are empowered to issue abatement and restoration notices on any person responsible for an activity which has resulted or is likely to result in an adverse impact on any aspect of the coastal environment.  Municipalities are also empowered to issue repair and removal of structures notices.

The Coastal Zone Bill makes provision for integrated permitting.  In other words, one issuing authority, such as the municipality, could in terms of the Bill be responsible for issuing each of the permits required, such as a permit in terms of planning legislation, an EIA approval and a coastal use permit.  

	National Air Quality Management Bill
	DEAT is currently undertaking a legal review process of the existing legislative regime regulating air pollution in South Africa. This legal review process is intended to culminate in the promulgation of the National Air Quality Management Bill (“the NAQM Bill”) that will repeal the Atmospheric Pollution Prevention Act (“the APPA”)
 and various other laws dealing with air pollution.  DEAT is in the process of finalising Draft 7 of the NAQM Bill. There is no certainty as to when it will be released for public comment, but it is unlikely that this will occur prior to the end of 2002.  

The object and purposes of the NAQM Bill include: to protect, restore and enhance the air quality in South Africa, having regard to the need to ensure sustainable development; to provide increased opportunities for public involvement and participation in the protection of air quality; to ensure that the public has access to relevant and meaningful information about air pollution and to reduce the risks to human health and prevent the degradation of air quality.

The NAQM Bill prescribes that national air quality must be managed in accordance with national environmental management principles set out in NEMA.  The NAQM Bill must therefore be interpreted and applied in accordance with these principals.

Under the NAQM Bill, the responsibility for and authority to implement and enforce various aspects of the NAQM Bill is divided between DEAT, the provincial environmental department and local authorities.  Each of these spheres of government is obliged to appoint an air quality manager
 and to co-operate and co-ordinate their activities through the mechanisms provided for in NEMA.

In summary, DEAT will primarily be responsible for setting national ambient air quality standards and emission standards, and identifying pollutants and processes that require specific regulations.  Provincial authorities will be primarily responsible for developing provincial air quality management plans, provincial guidelines, standards and regulations.  Local authorities will be primarily responsible for monitoring and enforcing compliance with these plans, standards, guidelines and regulations.  They will also be responsible for issuing licences for identified pollutants and processes.
The NAQM Bill envisages that local authorities will develop locally specific policies and by-laws to regulate air quality management within their municipal areas.
  These local policies and by-laws must however, comply with both the national and provincial legislative and policy frameworks.  Within this context, the functions of local authorities include – 

· compiling and implementing air quality management policies as part of integrated development plans;

· implementing public awareness campaigns; developing and implementing air quality management programmes to monitor ambient air quality;

· assessing exercises for ambient air quality; issuing licences for controlled processes;

· enforcing compliance with applicable legislation;

· developing and implementing local guidelines and by-laws;

· ensuring national information system protocols are adhered to and reported on to provincial government; and

undertaking local research and development programmes in line with the national air quality framework.

	National Environmental Management: Biodiversity Bill
	The National Environmental Management: Biodiversity Bill (“the Biodiversity Bill”) enacts into domestic law our international obligations in terms of the Convention on Biological Diversity, which South Africa has signed and ratified.  

“Biodiversity” means the diversity of animals, plants and other organisms including such diversity between ecosystems, habitat and species. 

The objectives of the Bill are to provide for the management and conservation of biodiversity within the whole of South Africa, to provide for the use of biological resources in a sustainable manner, and to provide for the fair and equitable sharing of benefits arising from the use and application of genetic resources and material.

Like the Coastal Zone Bill, the management of biodiversity is achieved primarily through the preparation and adoption of management plans, including spatial conservation strategies and plans such as the CAPE,
 STEP
 and SKEP
 projects.  The primary planning instrument is the national biodiversity framework, in terms of which norms and standards for provincial and municipal conservation plans may be established.  The Bill also makes provision for the preparation for bioregional conservation plans, the area of application of which is determined taking into account ecological considerations, rather than administrative or political ones.  Accordingly in relation to some bioregions, the involvement of one or more municipalities, MECs and other interested and affected parties may be required.

The Bill also contains chapters dealing with the protection of threatened species, the management of alien and invasive species, bio-prospecting and bio-safety.


Provincial legislation

	LUPO
	LUPO remains applicable until the Western Cape Planning and Development Act
 (“the WCPDA”), discussed below, comes into force. 

Rights, powers and duties of municipalities under LUPO will not be discussed at length in this section of the Guideline, because it is presumed that local authorities with planning capacity in the Western Cape have detailed knowledge of LUPO’s provisions.  Rather, this section contains a discussion of important and contentious issues that arise from LUPO’s provisions.

Prior to the enactment of the Constitution, planning legislation was, for the most part, administered and implemented by planning officials under provincial planning legislation, including LUPO.  Factors that fell outside of the immediate planning realm, especially environmental factors, when largely disregarded.  However, under the new legislative dispensation, public officials, including local authorities, are now obliged to interpret and implement planning laws in a much wider context.  So, when exercising powers and duties under LUPO, local authorities are required to do so against the backdrop of the new environmental management dispensation put in place, by among other legislative instruments, the Constitution and NEMA.

There is a lack of integration between the laws dealing with the environment, heritage resources and land use management.  This is apparent when one compares the provisions of LUPO with those of other statutes concerned with the environment and planning, including the NHRA, the ECA and the EIA Regulations. 

For example, the public participation provisions of LUPO cannot easily be reconciled with those under the EIA Regulations.  

· Under the Scheme Regulations promulgated under LUPO,
 advertising to enable interested and affected parties to become involved in applications lodged under LUPO, need take place only towards the end of the application process.  

· Under the EIA Regulations in contrast, public participation from early in the process is required.  Further, there is nothing in LUPO or the EIA Regulations which expressly requires that authorities operating under the provisions of each instrument, work in tandem.  

Example 6: The Paradyskloof case

In the recent case of Wildlife and Environment Society of South Africa v Minister of Finance and Development Planning (Western Cape), Minister of Environmental and Cultural Affairs (Western Cape), Municipality of Stellenbosch & Paradyskloof Golf Estate (Pty) Ltd (order granted by Nel J on 11 February 2002 in the Cape Provincial Division under case number 2620/2000), the Cape High Court supported the view that a lack of co-ordination between environmental and planning authorities is undesirable.  

Certain statutory approvals were required by the developer of a proposed golf estate, including approvals under LUPO for the amendment of a structure plan and for rezoning, and under the EIA Regulations, for the undertaking of the activity.  Approvals under both statutory instruments were given, with the planning approval preceding the environmental approval by 11 months.  The Applicant contended that that the planning decision had not been informed by the environmental impact assessments, and as such, was unlawful. 

As planning legislation requires that the determination of planning applications take into account environmental considerations, it was logical that the First Respondent should have deferred his decision on the planning applications under LUPO until he could be properly informed by the results of the environmental impact assessment procedures required under environmental law (in terms of both the EIA regulations and the National Environmental Management Act).  

The First and Second Respondents conceded that the Applicant’s arguments were correct, and the Court handed down an order setting aside the decisions of the First and Second Respondents.  The clear inference to be drawn from the Court Order is that the intent of the applicable environmental law is for the required environmental investigations to inform the overall development decision.

The lack of integration between authorities leads to an incoherence of action, as illustrated by the Paradyskloof case, discussed above, and therefore inefficiency. In the interests of applying the co-operative governance principles of the Constitution and NEMA, however, authorities must attempt to harmonise their activities under planning and environmental legislation.  

	Nature and Environmental Conservation Ordinance (Cape)
	The Nature and Environmental Conservation Ordinance (Cape) (“the Nature Conservation Ordinance),
 remains applicable in the Western Cape despite the passing of post-constitutional provincial legislation of relevance to nature conservation in the Western Cape, the Western Cape Nature Conservation Board Act
 and the Western Cape Nature Conservation Laws Amendment Act.

Local authorities have limited powers and duties under the Nature Conservation Ordinance.
  Local authorities are charged with establishing local nature reserves and for exercising various powers and performing various duties in respect of those local nature reserves.
 

	Municipality as authorising agent
	Local authorities also have various responsibilities in respect of the protection of wild animals, fish and flora under the Nature Conservation Ordinance.  For example local authorities may issue permits for the picking of flora in provincial or local nature reserves.
  Local authorities are also empowered to cancel permits and authorities issued under the Nature Conservation Ordinance or to amend the conditions of such permits or authorisations.


	Western Cape Planning and Development Act
	The WCPDA was promulgated on 9 April 1999, and will come into effect once the Regulations fleshing out various of its provisions have been finalised. The WCPDA has the primary object of replacing racially-based planning and development legislation and establishing a system for development planning in the Western Cape.
  Until the WCPDA comes into force, LUPO will continue to apply.

The WCPDA is founded on a set of general planning and development principles.
  They “constitute frameworks, norms and standards relating to co-ordinated planning and development and the promotion of integrated social and economic development”.
  

The principles are wide-ranging, and include a principle on sustainable development,
 and one on environmental protection.
  The principle on environmental protection provides that: 

· development should harmonise with the ecological characteristics of the environment; 

· development should heed the natural processes that control any specific environment;  

· development in unsuitable environments, such as areas with a high water table, swamps, flood plains, steep slopes and areas sensitive to drift-sands, should be discouraged; and

· development planning should heed carrying capacity restrictions, especially with regard to water shortages and aesthetic properties of landscapes and the environment.

Future spatial planning in the WCPDA focuses around integrated development frameworks (“IDFs”),
 provided for in Chapter 1.  

The general purpose of an IDF is stipulated to be “to lay down strategies, proposals and guidelines, including development objectives and implementation plans by means of development planning so that the general principles contained in Schedule IV of this Act are promoted.”
  

IDFs are to be prepared by local authorities, or groups of local authorities.
  

The WCPDA stipulates numerous procedures which must be complied with when IDFs are drawn up.
   Among these is an environmental directive, which stipulates that when IDFs are prepared, regard must be had to the natural and developed environment and ecologically sustainable development in general.
 and 
   An IDF is one of many plans referred to in the WCPDA, including sectoral plans, structure plans, spatial plans, environmental plans, water plans, zoning maps and zoning schemes.

Land development under the WCPDA is centred on zoning schemes and zoning scheme regulations, which were applicable under LUPO and are to remain in place even once the WCPDA comes into effect and LUPO is repealed.
  Zoning schemes under LUPO are also to remain in place under the WCPDA.
  Responsible municipalities
 are required to prepare zoning maps showing the zones and land units in their areas, as well as to maintain the register in respect of those matters.

Applications for rezoning of land must be made to the chief executive officer of the relevant municipality.
  The council of the relevant municipality may grant or refuse applications for rezoning once it has considered the provisions of an IDF or sectoral plan and aspects of provincial or regional interest, and in accordance with the zoning scheme regulations or by-laws applicable to the area in question.

As under LUPO, subdivision may not take place except where permission to sub-divide has been granted under the WCPDA.
  Applications for sub-division must be made to the chief executive officer of the relevant municipality.
  The council of the relevant municipality may grant or refuse an application for subdivision once it has had due regard to the provisions of an IDF or sectoral plan, aspects of provincial regional interest, and in accordance with the zoning scheme regulations or by-laws applicable to the area.

Environmental impact assessments are dealt with in the WCPDA.
  The Provincial Minister is empowered to identify activities which require environmental impact assessments, and to prescribe the manner in which EIA reports must be submitted.
  The Provincial Minister is empowered to prescribe that certain activities may not be undertaken except in accordance with written authorisations issued by the Provincial Minister or a council of a responsible municipality.
  The Provincial Minister is also empowered to declare areas within the province as “environmentally sensitive”, and may prohibit any development or activities in such areas.
 
The WCPDA emphasises the importance of public participation.
  Councils of responsible municipalities are required to draft and approve policies for public participation in respect of certain matters.

The WCPDA emphasises the constitutional imperative of co-operative governance.
 It also provides for the assignment and delegation of powers and functions vested in the Provincial Minister under the WCPDA to municipalities.



Local legislation

	
	As discussed in 2.3 above, municipalities are constitutionally-mandated to make and administer local legislation, or by-laws, for the effective administration of the matters which they have the right to administer.
   Much of the local legislation in existence and under which municipalities function was passed prior to the coming into force of the Constitution.  There exists, therefore, local legislation relating to matters over which municipalities do not have legislative and/or administrative competence under the Constitution.  This legislation remains in force, however, unless contrary to the Constitution, and/or repealed by subsequent legislation.

It is beyond the scope of this Guideline to discuss each piece of local legislation applicable to every municipality in the Western Cape.  Therefore what follows is a general discussion of some of the environmental matters dealt with in local legislation, and an overview of the content of some of the legislative instruments.

	Noise Control Regulations
	Noise pollution is dealt with under a variety of local authority by-laws passed under the ECA.  The ECA provides that the Minister may make regulations regarding noise, vibration and shock.
  This he has done in the form of specimen regulations (“the specimen regulations”),
 which apply to those local authorities that have adopted them either in their entirety, or in a modified form.  In the Western Cape, regulations based on, but not identical to, the specimen regulations, apply in the jurisdictions of local authorities.

Scientific standards, developed internationally, and locally, by the South African Bureau of Standards, are applied in the specimen regulations and the regulations based on it.  The specimen regulations contain a section laying out a number of general prohibitions, most of which adopt one or more of the scientific standards.  For example, there is a prohibition on the building of roads in a local authority area unless “noise control measures” have been taken.
  Other regulations impose controls without reference to standards. There is a prohibition on “disturbing noise”
 and on “noise nuisance” from various sources.

Local authorities have extensive powers under the regulations, including to enter premises, for the purpose, among other things, of inspection.
  Local authorities may also, for example, issue abatement notices;
 require that noise impact assessments are undertaken;
 and declare “controlled areas” where noise may not exceed certain levels.


	Smoke control regulations
	Under the APPA, local authorities are the primary authorities empowered to apply the provisions of the Act relating to pollution by smoke.
  Section 18 of the APPA empowers local authorities to make smoke control regulations, and a number have done so, including six former municipalities in the Western Cape.  Smoke control regulations deal with matters including the prohibition on the emission of particular types of smoke, and the control of fuel-burning appliances.  Local authorities are empowered to enforce the provisions of the regulations.   A number of local authorities have also declared “smoke control areas” under the APPA, in which the smoke control regulations apply.

	Nuisance by-laws
	The law of nuisance,
 which acknowledges that a landowner is entitled to enjoy his or her property without unreasonable interference from others, is governed largely by the common law. However, in some provinces, nuisance by-laws are in existence that have application in the jurisdictions of local authorities.  

In the area of the former Durban City Council, KwaZulu-Natal, for example, by-laws are applied which require that standards of cleanliness are maintained so as to prohibit the causing of nuisances.
  In general, nuisance by-laws prohibit particular types of conduct from which nuisances may arise, and confer upon local authorities various powers, including to issue abatement orders to prevent the nuisances from occurring.

	Building Regulations
	Under the National Building Regulations and Building Standards Act,
 which has the purpose of providing uniformity in the law relating to the erection of buildings in areas of jurisdiction of local authorities, National Building Regulations have been passed.
 They provide for a wide variety of matters concerning the construction, structure and demolition of buildings, including rules relating to structural design, public safety, demolition work, lighting and ventilation, water and related matters.

	Effluent by-laws
	Certain local authorities have promulgated by-laws that deal with the discharge of industrial effluent and stormwater run-off.  These authorities will generally not accept trade effluent in the absence of a permit, which may only be acquired after disclosure of the content of the effluent has been made.  This is often coupled, in the by-law, with a requirement that the effluent be monitored.  In the Western Cape, an Industrial Effluent By-law has been passed by the Cape Metropolitan Council,
 which contains provisions prohibiting the discharge of any substance other than stormwater into any public drain, river, stream or other water-course, unless permission has been granted, in which case the discharge must comply with regional effluent standards. 


Common law

	
	The common law comprises mainly principles of seventeenth and eighteenth century Roman-Dutch law which were adopted into South African law. The principle which underlies modern “neighbour law”, of using one's property in a way that does not harm others, is an example.  The modern interpretation of common law is found in the decisions of the courts.  

Under the new constitutional dispensation, in terms of which the Constitution is the supreme law of the land, the common law must be applied, and if necessary, developed, to give effect to rights in the Bill of Rights.
  The Bill of Rights recognises the rights and freedoms conferred by common law to the extent that they are consistent with it.
  The common law has been held by the Constitutional Court, to “inform and supplement” the Constitution.
  

It therefore remains relevant as an interpretative resource, to be used to interpret, among other things, legislative provisions.  For example, where an administrator, including a municipal official, is required under PAJA to afford a hearing to someone affected by a decision, he or she must do so consistently with the common law audi alterem partem principle
, as developed by the courts over the years.

Example no 7: The SAVE case

An example of the use of a common law principle to interpret legislation is found in the decision of Director: Mineral Development, Gauteng Region and Sasol Mining (Pty) Ltd v Save the Vaal Environment and others (“the SAVE decision”).
  

The question to be decided by the Court was whether a party wishing to oppose, on environmental grounds, an application for permission to mine under the Minerals Act, has the right to be heard in the decision-making process. The Respondent, an NGO known as SAVE, was concerned about the environmental implications of open-cast mining to be undertaken by Sasol Mining on the banks of the Vaal River, for which Sasol Mining had obtained a licence under section 9 of the Minerals Act.  

SAVE relied upon the common law audi alterem partem principle, and argued that, unless excluded by the statute, it applies where a statute empowers an official to act or decide in a way that may prejudicially affect existing rights or interests, or where there is a legitimate expectation of a hearing, and therefore that they had a right to be heard when decisions were taken under sections 9 and 39 of the Minerals Act, in terms of which their environmental right might be prejudicially affected.  

The Court rejected the Appellants’ contention that the audi principle was excluded because the provisions of section 9 are preemptory, and because the issuing of a mining licence under section 9 of the Minerals Act has no tangible, physical effect on the environment and therefore that no rights were infringed.  

The Court held that SAVE had a right to a hearing both at the stage when the Second Appellant applied for a licence under section 9 of the Minerals Act, and when the Second Appellant’s environmental management plan was considered under section 39 of the Minerals Act.  Nothing in the Minerals Act was held to exclude the application of the audi principle, and there were no considerations of public policy mitigating against it.  

(The Court noted that the inclusion of the environmental right in the Constitution was an indication that environmental considerations must be accorded appropriate recognition and respect in the administrative processes in South Africa.)

The common law, therefore, may be relied upon to interpret statutory provisions.  It is of particular relevance in the administrative law context, in which there are a number of new statutes, including PAJA and PAIA, the provisions of which have yet to be given content.  


Policy documents

	
	As stated in section 4.6 above, policy documents can act as interpretative tools or decisional referents in relation to environmental decision-making.  The policy documents which are relevant to municipal environmental decision-making in the Western Cape include those that follow.

· White Paper on Conservation and Sustainable Use of South Africa’s Biological Diversity.  The National Environmental Management: Biodiversity Bill is intended to give effect to the White Paper.

· White Paper on Environmental Management Policy. NEMA was intended to give effect to the White Paper. 

· White Paper on Sustainable Coastal Development. The National Environmental Management: Coastal Zone Bill is intended to give effect to the White Paper.

· 1994 General Policy on EIA.
  When NEMA repealed a range of the provisions of the ECA (including section 2 under which the General Policy was published) there was some doubt therefore as to its continued efficacy.  This doubt was dispelled by the Cape High Court in the case The Save Klein Hangklip Association v The Minister of Planning Administration and Culture of the Province of Western Cape & Others,
 where the Court quoted extensively from the provisions of the General Policy.  After quoting portions of the Policy dealing with judicial land use and nature conservation.
· Environmental Implementation Plan (“EIP”).  The First Edition of DEA&DP’s EIP was drafted and published in accordance with the co-operative environmental governance obligations imposed under chapter 3 of NEMA in 2002.
  However, because of the local government transformation process, the EIP does not address local government involvement.
  That this is a major shortfall in the EIP is recognised.  It is anticipated that the Second Edition of the EIA will remedy the situation.

· Bio-regional Planning Framework.  The Framework is intended to serve a number of purposes; including acting as a reference in relation to the implementation of the WCPDA; assisting municipalities in the preparation of their integrated development frameworks and spatial development plans; providing a framework for the delimitation of biosphere reserves; and providing guidelines for the land-use classification of the Western Cape. 

· Spatial Development Framework. 

· Cape Action Plan for the Protection of the Environment (CAPE). 

· IDP Guidelines. 

· EIA Guideline Series issued by DEA&DP’s Directorate: Environmental Management.  The Guidelines are intended to assist applicants, consultants and organs of state in the interpretation and implementation of the EIA regulations.  Published guidelines include the following: 

· Guideline for the Management of Development on Mountains, Hills and Ridges of the Western Cape;

· Guideline for the Plan of Study for Scoping;
 

· Guideline on the Application of the EIA regulations to Structures Associated with Communication Networks;

· Guideline for the Public Participation for the EIA process;
 and

· Guideline for the Plan of Study for Scoping.

· Screening questionnaire and checklist prepared by DEA&DP’s Directorate: Environmental Management, which must be completed and submitted by all applicants (including municipalities) seeking EIA approval under section 22 of the ECA.

· Information documents and other resource tools.


aPPEALS AND REVIEWS

Administrative appeals

	
	Administrative appeals involve one administrative official stepping into the shoes of another administrative official and deciding a matter on which the latter official had made a decision, afresh.  Such appeals are intended specifically in order to challenge the merits of a particular decision.  

South African law recognises three different kinds of appeals.  These are set out in the matter of Tikly and Others versus Johannes N O and Others.
  In this matter, the court held that the word “appeal” could have one of three different connotations.  It can mean:

1) an appeal in the wide sense (a “wide appeal”), that is, a complete rehearing of, and fresh determination on the merits of the matter with or without additional evidence or information;

2) an appeal in the ordinary strict sense (a “strict appeal”), that is, a rehearing on the merits, but limited to the evidence or information on which the decision under appeal was given, and in which the only determination is whether that decision was right or wrong;
 or

3) an administrative review (a “narrow appeal”), that is, a limited rehearing with or without additional evidence or information to determine, not whether the decision under the appeal was correct or not, but whether the decision-makers had exercised their powers and discretion honestly and properly.
 An administrative review differs from a judicial review, in that the latter is undertaken by a judge as opposed to an administrative official.  A judicial review focuses only on the way in which the decision was reached (i.e. the procedure), not the correctness of the decision.

The court held that the sense in which appeal is used must be determined from its context in the Act.

As discussed in more detail in section 4.3 of this guideline, in terms of PAJA administrators are obliged to give any person whose rights are materially and adversely affected by administrative action adequate notice of any right of review (i.e. a narrow appeal) or internal appeal, where applicable.
  However, PAJA does not prescribe a right of administrative appeal per se (although it does prescribe the circumstances in which administrative action may be judicially reviewed).  Accordingly, there is no right of administrative appeal unless the statute in terms of which the decision was made contains an appeal provision.

Two scenarios are relevant to municipalities.  

· The first scenario is where a third party wishes to appeal against a decision taken by an official within a municipality.  

· The second is where a municipality wishes to appeal against a decision taken by another organ of state, where the municipality in question is the applicant or is an interested and affected party.

The various appeal and review related provisions in those Acts which are relevant to environmental decision-making in the Western Cape municipal context are set out below. 

	ECA
	The ECA empowers any person who feels aggrieved at a decision of an administrative official exercising any power in terms of the Act to appeal against the decision to the Minister of Environmental Affairs and Tourism or the competent authority
 concerned.
  After considering the appeal, the authority concerned may confirm, set aside or vary the decision of the officer or employee or make such order as he may deem fit.

These powers are wide, especially taking into account the decision-maker’s entitlement to make such an order as may be deemed fit.  For this reason, the appeal is a wide appeal, requiring a complete rehearing of and fresh determination on the merits of the matter, with or without additional evidence or information (such as information relating to cumulative impacts).

The ECA does not set out any timeframes within which an appeal must be lodged.  The EIA regulations made under the Act, on the other hand, state that an appeal under section 35(3) of the Act must be done in writing within 30 days from the date on which the record of decision was issued to the applicant.
  This provision is unsatisfactory in a number of respects.

· Firstly, there is no provision empowering the appellate decision-maker to extend the 30 day period on good cause shown.  Therefore, if a person (through no fault of his or her own) only becomes aware of the record of decision once the 30 day period has expired, he or she has no right of appeal.
  Similarly, persons wishing to appeal are often obliged to do so within very short periods of time, as they only receive notification of the decision some time after it was made.  This may effectively prejudice the rights of the person wishing to appeal the decision as he or she is required to collect the necessary information and draft an appeal, or instruct an attorney to draft it on his or her behalf, within a short period of time.

· Secondly, interested and affected parties are not, as a matter of course, advised of the decision immediately.  The EIA regulations provide merely that the authority must issue the record of decision to the applicant and, on request, to any other interested party.
  As stated above, in practice there is often a significant delay between the making of the decision and notification of interested and affected parties.

· Thirdly, the appeal period does not integrate or align with planning legislation.  The lack of alignment between the ECA and LUPO is discussed in section 5.3 of this guideline.

	NEMA
	NEMA provides that any affected person may appeal, in a manner which may be prescribed, to the Minister of Environmental Affairs and Tourism against a decision taken by any person acting under a power delegated by the Minister under the Act.
 

No regulations setting out the appeal procedure and so on have yet been made.

Until such time that powers under NEMA are delegated to municipalities, it is unlikely that this appeal provision will have much relevance to municipal decision-making.

	LUPO
	Any person who objects to the granting of an application under LUPO
 is entitled to appeal the decision.
  The appeal must be submitted to the Administrator
 in the manner and within the period prescribed.  In terms of the Scheme Regulations, an appellant exercises his or her right of appeal by serving a motivated appeal on the Chief Director of the provincial department responsible for planning within 21 days of the date of registration of the letter informing him/ her by post of the local authority’s decision.
  A copy of the appeal must also be served on the local authority.

The Administrator may, after consulting with the local authority concerned, in his or her discretion, dismiss, uphold in part or uphold in full a decision.
  The Administrator may also make a decision which the municipality concerned could have made.
  The appeal is accordingly a wide one.

	WCPDA
	The appeal provisions empower certain persons
 to appeal to the planning review board against a decision taken in terms of the Act, zoning scheme regulations or zoning scheme by-laws.
  The planning review board may dismiss an appeal, uphold it wholly or in part or make a decision in respect thereof which the decision-maker concerned could have made where it is satisfied that no reasonable decision-maker could have come to any other conclusion.


Judicial appeals

	
	A judicial appeal is where a litigating party against whom judgment was granted appeals against the judgment to a higher court, for example from the High Court to the Supreme Court of Appeals.  The higher court has the power to confirm or overturn the judgment.


Judicial reviews

	
	As has already been stated, in terms of judicial review, a court considers the way in which the decision was reached (i.e. the procedure), as opposed to the correctness of the decision.  The ambit of judicial reviews is circumscribed by PAJA, which is discussed in section 4.3 of this guideline.


MONITORING and enforcement

	
	Once an authorisation has been issued, a municipality must monitor the activity to ensure compliance with the conditions of the authorisation.  This may involve monitoring reports being sent to it by the permit holder, or it may involve undertaking random audits.  In this regard, it is recommended that municipalities consider imposing reporting conditions in each permit.  

A municipal official must also ascertain what the municipality’s enforcement powers are in terms of the legislation that applies to the decision in question.  The official should also ensure that the appropriate enforcement measures are put into place in cases where persons are acting unlawfully by, for example, failing to comply with the conditions of an environmental authorisation.

Strong environmental laws are of no use unless they are properly enforced.  Accordingly, the monitoring and enforcement roles that municipalities are required to play from time to time are vital in order to achieve effective regulatory control. 

Furthermore, in relation to environmental issues in particular, regulation is generally devolved to a localised level.  In this regard it is anticipated that over the course of time municipalities will assume far greater responsibility in regard to implementation and enforcement of environmental laws in the country.  Greater responsibility will be devolved or assigned to municipalities as and when they can demonstrate that they have both the requisite resources and expertise to assume such responsibilities.  In regard to the monitoring and enforcement of laws which municipalities are currently required to enforce, such as the OSCA Regulations, the municipality should take the necessary steps to ensure that it sets aside the resources to develop its capacity in this regard.


CONTACT DETAILS

	Departmental officials
	Ms Dipolelo Elford – Chief Director: Environmental Affairs, tel (021) 483 2723, email delford@pawc.wcape.gov.za.

Ms Ingrid Coetzee – Director: Environmental Management, tel (021) 483 4093, email icoetzee@pawc.wcape.gov.za.

Adv Clarissa Molteno - Deputy Director: Enforcement and Compliance Monitoring, tel (021) 483 2707, email cmolteno@pawc.wcape.gov.za.

Mr Paul Hardcastle - Assistant Director: Environmental Impact Management (Western Region), tel (021) 483 5687, email phardcast@pawc.wcape.gov.za.

Mr Yakeen Atawaru - Assistant Director: Environmental Impact Management (Central Region), tel (021) 483 2788, email yatawaru@pawc.wcape.gov.za.

Mr Francois Naude - Assistant Director: Environmental Impact Management (Southern Region), tel (044) 874 2160, email fnaude@pawc.wcape.gov.za.



Is the environment likely to be significantly affected as a result of the decision?





YES/


PERHAPS





Unnecessary to follow this procedure





NO





What is the process to be followed?


What laws apply?


Do any framework laws apply? e.g. Constitution, NEMA, PAJA, Systems Act.


Which specific laws apply? e.g. LUPO, ECA, ORV regulations etc.


Which organs of state must we consult?


How do we engage the participation of the public?


What are the timeframes?





How should the decision be recorded and communicated?


What must be recorded about the decision?


To whom should it be communicated?  Interested and affected parties?  Other organs of state?


Must reasons be given?





Should the application be granted or refused and why?


If it is granted, what conditions (if any) may/ should be imposed?





NO





YES





Refer the decision to the competent authority.





Am I competent to make this decision?


Is there a law that gives me the power to make this decision?


If not, has the power been delegated or assigned to me? 


If so, was the delegation or assignment properly made?





Administrative appeal/ review





What factors must guide decision-making?


What principles apply?


Is the activity in respect of which the decision being made likely to impact significantly on the environment?  If so, the NEMA principles apply.  Is the environment a sensitive one?


Constitutional principles of co-operative governance and good public administration.


Systems Act principles


Do statute specific principles? e.g. National Water Act, National Forests Act, Coastal Zone Bill.


What information must be considered?











(3) Example [x]: Exercise of legislative power within national framework


If a municipality wants to make a by-law relating to, for example, beaches (which are a municipal functional area because they are listed in Schedule 5B), the municipality would have to ensure that the rights, powers and duties in terms of that by-law do not conflict with any rights, powers or duties under relevant existing legislation, such as the: 


Constitution;


PAJA and PAIA;


Systems Act;


Sea-shore Act;� 


NEMA and the regulations regarding the vehicles in the coastal zone� (“the ORV Regulations”) made under it;


Environment Conservation Act (in regard to environmental management and waste management/ littering) and the EIA regulations made under it; and


National Environmental Management Act: Coastal Zone Bill (currently being drafted).








� This diagram refers to decisions on whether or not to authorize a regulated activity or grant an exemption.  It excludes the making of legislation, and situations where the municipality is an applicant for authorization, or is required to comment on an application for authorisation made to another organ of state.


� Where possible we have created sample sets of facts in order to illustrate the application of the law in various factual circumstances.  In practice, the factual circumstances relevant to each decision that an official must make will be different.  Accordingly, we do not accept any responsibility for reliance upon and application of any of the examples we have furnished in the guideline.  They serve an illustrative purpose only. 


� Section 151(2).


� Section 41(1) of the Constitution.


� Section 154(1) of the Constitution.


� Section 155(6) of the Constitution.


� Section 151(4).


� Section 155(7).


� Section 41(1)(c) of the Constitution.


� Section 151(3) of the Constitution.


� Section152(1) of the Constitution.


� Section 152(1)(d) of the Constitution.


� Chapters 1, 2 and 3.


� Chapter 4.


� In Chapter 5.


� Section 83 of the Structures Act.


� Sections 83(2) and 84.


� Section 84(1).


� Section 84(2).


� Section 84(3)(a).


� Section 88.


� Section 86.


� Section 88(2).


� Preamble to the Systems Act.


� Preamble.


� Chapter 2.


� Section 3 of the Systems Act.


� A local community in relation to a municipality comprises: the residents of the municipality, the ratepayers of the municipality, any civic organisations and non-governmental, private sector or labour organisations or bodies which are involved in local affairs within the municipality, and other persons who reside outside of the area of the municipality but who make use of services or facilities provided by the municipality (section 1).


� Section 5.


� Section 5(1).


� Section 5(1)(c).


� Section 5(1)(d).


� Chapter 4.


� Section 17(2).


� Section 18 and section 21.


� Section 17(3).


� Section 4(2)(d).


� Section 156(1).  Those matters which relate to the environment include, among others, municipal health services; municipal public works (but only where this is necessary for a municipality to administer the functions specifically assigned to it); stormwater management in built up areas; water and sanitation services (limited to potable water supply systems and domestic waste-water and sewage disposal systems); cleansing; solid waste disposal; air pollution; control of public nuisances; building regulations; jetties, piers and harbours (excluding the regulation of international and national shipping and related matters) and beaches.


� Section 156(5).


� Section 151(4).


� Which include disaster management, environment, nature conservation (excluding marine resources and national parks), pollution control and soil conservation.  


� Section 156(4).  The provisions of section 10 of the Systems Act would also have to be complied with.


� 20 of 1974.


� Section 188(86) of the Ordinance.


� The Constitutional Court has held that our common law of administrative law, including the ultra vires doctrine, has been subsumed into the Constitution and PAJA (which fleshes out the right to just administrative action in the Bill of Rights).  However, the interpretation of the new codified administrative law will be guided by our common law of administrative law.


� Section 195 of the Constitution.


� Otherwise known as the ultra vires doctrine.


� See for example section 81(2) of the Systems Act, which empowers local authorities to “assign” powers to third party service providers.


� Section 99(a) of the Constitution.


� Especially sections 9 and 10.


� Section 99(b) and (c) of the Constitution.


� Section 11(2).


� Section 156(1).  See footnote � NOTEREF _Ref26159429 \h ��38�.


� Section 156(4).  The provisions of section 10 of the Systems Act would also have to be complied with.


� Currie and De Waal The New Constitutional and Administrative Law (Volume One) (2001: 1st edition).


� Sections 2 and 8(1) of the Constitution.


� Section 156(3) of the Constitution.


� Which is the case in relation to conflicts between national and provincial legislation in terms of section 149 of the Constitution.


� Section 4(2)(d) of the Systems Act.


� Section 24.


� Section 152(1)(d) of the Constitution.


� Section 4(2)(d).


� For example, conditions attached to authorisations under the EIA Regulations.


� Section 24.


� Chapter 2 of the Constitution.


� Section 2 of the Constitution.


� Section 2 of the Constitution.


� Section 1 of the Constitution.


� Section 24.


� Section 8(1).


� Section 8(2).


� Section 36.


� Section 36(1).


� Section 38.


� Section 25.


� Section 32.


� Section 33.


� Section 27.


� Section 33(1).


� Section 33(2).


� The public is defined to include “any group or class of the public”.


� Section 3(1) and section 4(1).


� Section 3(2)(a).


� Section 3(2)(b).  An administrator also has a discretion to give people an opportunity to obtain assistance, including legal representation, to present and dispute legal arguments and to appear at hearings in person (section 3(3)).


� Section 3(4)(a).  


� Section 3(5).


� Section 4(1).


� Section 6.


� Section 5.


� Section 5(3).


� Section 6.


� Section 6(2)(a).


� Section 6(2)(e)(iii).


� Section 6(2)(f)(ii)(aa).


� Section 6(2)(h).


� Section 8(1)(c).


� Section 32(1).


� Part 2, Chapter 4 and Part 3, Chapter 4.


� Section 46 and Section 70.


� Sections 36(2), 42(5), 64(2) and 68(2).  The results of preliminary testing or other investigations conducted for the purpose for developing methods of testing or other investigations, need not be disclosed (sections 36(3), 42(6), 64(3) and 68(3)).


� Section 90.


� Section 6 read with the Schedule to PAIA.


� Contained in Part 2 of PAIA.


� Section 1 of PAIA (definition of “information officer”) specifies who the information officers of public bodies are. Information officers of municipalities are municipal managers appointed in terms of section 82 of the Structures Act, or the person acting as such.


� Section 17.


� Section 11.


� Section 19.


� Section 14.  The manual must be completed by 28 February 2003. (GN R1094 in Government Gazette 23765 of 21 August 2002.)


� Section 31(1)(a).  This section remains in force notwithstanding that section 31(1) states that it remains in force only until the promulgation of PAIA, by virtue of the provisions of section 6 of PAIA.


� Defined to mean “commercial information, the disclosure of which would prejudice to an unreasonable degree the commercial interests of the holder: Provided that details of emission levels and waste products must not be considered to be commercially confidential notwithstanding any provision of this Act or any other law”.


� Section 31(1)(b).


�Section 2(4)(a)(vii).  Although neither this provision, nor that embodying the preventative principle, has been expressed in terms of the recognised international formulations of these concepts.


�Section 2(4)(a)(viii).


�Section 2(4)(p).


� An organ of state’s duty to make every reasonable effort to settle the dispute by means of mechanisms and procedures provided for that purpose before approaching a court (section 41(3) of the Constitution) should also be borne in mind.


� Section 38 of the Constitution.


� Section 24(b).


� In Chapter 3.


� Chapter 1.


� Chapter 2.


� Chapter 3.


� Chapter 4.


� Chapter 5.


� Section 2 of NEMA.


� Section 2(1)(b).


� Section 2(1)(c).


� Section 2(1)(e).


� Section 2(3) and (4).


� Section 2(4)(b).


� Section 2(4)(d).


� Section 2(4)(f).


� Section 2(4)(g).


� Section 2(4)(h).


� Section 2(4)(l).


� Section 2(4)(k).


� National departments listed in Schedule 1 are recognised as exercising functions that may affect the environment.


� Section 11(1).


� National departments listed in Schedule 2 are recognised as exercising functions that involve environmental management.


� Section 11(2).


� Section 16(4)(a).


� Section 16(4)(b).


� Section 17(1).


� Section 18.


� Section 19.


� Section 28(1) of NEMA states that:  “Every person who causes, has caused or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such pollution or degradation from occurring, continuing or recurring, or, in so far to such harm to the environment is authorised by law or can not reasonably be avoided or stopped, to minimise or rectify such pollution or degradation of the environment.”


� In this instance DEA&DP.


� Section 28(8) – (11).


� Section 41.  Assignments must be made in terms of section 99 of the Constitution, which provides that a Cabinet member may assign any power or function that is to be exercised or performed in terms of an Act, to a member of the Provincial Executive Council or to a Municipal Council.  Assignments must be recorded in a Schedule to NEMA (section 41(2)).


� Section 39.


� Section 42.


� Section 42(2)(c).


� Section 42(2)(d).


� A “vehicle” under the ORV Regulations is “any motorised conveyance which is designed to transport one or more persons on land and includes a trailer” (Regulation 1).


� “Coastal zone” is defined in the ORV Regulations as “the area adjacent to the sea characterised by coastal land-forms, and includes beaches, dunes, estuaries, coastal lakes, coastal wetlands, land submerged by the waters of the sea, or of any estuary, coastal lake or coastal wetland, boat-launching sites, proclaimed harbours and recreational use areas”   (Regulation 1).


� Regulation 3.


� Regulation 4.  The nine permissible uses are: The use by any person of any vehicle: on a public road; on private land with the permission of the owner or lawful occupier of that land;  on a road within a coastal protected area with the permission of the manager of that coastal protected area;  for mining or associated purposes within a mining area as defined in section 1 of the Minerals Act, 50 of 1991;  within any part of proclaimed harbour that has already been physically modified to the extent that it is no longer in a natural or semi-natural state;  and in an emergency situation in order to safeguard human life or health, property or any aspect of the environment.  The use of any vehicle within a boat-launching site in accordance with a licence issued under the ORV Regulations.  The use by a physically disabled person of an electrically propelled vehicle that is specifically designed and manufactured for use by a physically disabled person.  The use by an employee of any organ of state, of any vehicle for the purposes of performing the public duties of that organ of state.


� Regulation 5.


� DEAT and managers of coastal protected areas are obliged to consider applications for permits in certain circumstances, and local authorities may grant permits to the extent that they have been delegated the power so to do by provincial authorities (Regulation 6(1)).  In all other circumstances, provincial authorities are required to consider and grant permit applications under the ORV Regulations.


� Regulation 10.  


� Regulation 10(1).


� Regulation 11.


� Regulation 12.


� Under Regulations 5(6) and 22.


� Regulation 6(4)(e).


� Regulation 12(1).


� Regulation 11.


� Regulation 12(3). 


� Regulation 13.


� Regulation 15.


� Regulation 24.


� Regulation 24(1).


� Regulation 6(2).  The “relevant authority” in this context would be that authority charged with granting permits for the type of use for which the municipality would be applying.


� Regulation 6(4)(e).  The EIA requirements need not be fulfilled in respect of the use of vehicles for recreational purposes in recreational areas (Regulation 5(6)), nor where an exemption from the fulfilment of the EIA requirements has been granted (Regulation 22).


� Regulation 22(1).  Exemptions that may be granted include those from obtaining permits under Regulation 6, and from undertaking an EIA under Regulation 8.


� Regulation 23.  The General Policy was promulgated under section 2 of the ECA in GN R858 on 29 April 1994, and remains in force even though section 2 of the ECA has been repealed.


� Preamble.


� Section 1.


� “Competent authorities” are defined (in section 1) as authorities to whom the administration of the ECA has been assigned in each province, under section 235(8) of the Constitution of the Republic of South Africa Act, 200 of 1993 (“the Interim Constitution”).


� “Local authorities” are defined as local government bodies or transitional councils contemplated in section 1(1) of the Local Government Transition Act, 209 of 1993. 


� A “government institution” means “any institution, body, company or close corporation recognized by the Minister by notice in the Gazette”  (section 1).


� Section 31A.


� Section 31A(1).  It must, however, be remembered that this power does not relieve the municipality of the duty to afford the party/parties likely to be affected by the notice an opportunity to be heard (under the audi alterem partem principle, discussed in � REF _Ref26233131 \r \h ��5.5� below).  This was confirmed in the case of Evans and six others v The Transitional Metropolitan Substructure of Llandudno-Hout Bay or its successor in title and Another, unreported judgment of the Cape High Court of December 1997 under case number 10016/1996. 


� Section 31A(2).


� Section 31A(3) and (4).


� Schedule 5B.


� Section 33 of the ECA.


� Section 31.


� Section 31(1)


� Section 31(3).


� Section 21(1).


� GN R1182 in Government Gazette 18261 of 5 September 1997, as amended by GN R672 of 10 May 2002.


� GN R1183 in Government Gazette 18261 of 5 September 1997.


� Under section 28A of the ECA.


� Section 22(1) of the ECA.


� In terms of GN R1184 of 5 September 1997.


� Regulation 3(3)(a) in the General Regulations in GN R1183.


� Regulation 3(3)(b) in the General Regulations in GN R1183.


� Regulation 3(3)(c) in the General Regulations in GN R1183.


� Regulation 9 in the General Regulations in GN R1183.


� Regulation 10 in the General Regulations in GN R1183.


� Regulation 3(1)(a) in the General Regulations in GN R1183.


� The Outeniqua Sensitive Coastal Area Extension comprises coastal land and land inward from it, on the Cape coast.


� Ordinance 19 of 1974.


� Defined as “trampling, cutting or removal of vegetation”.


� Defined as “excavation, moving, removal, depositing or compacting of soil, sand, rock or rubble”.


� Defined as “dredging, excavation, removal or moving of soil, sand or rock from a river, tidal lagoon, tidal river, floodplain, or wetland”.


� Defined as “planting on, or covering with any vegetative, natural or synthetic material of, dunes or exposed sand surfaces, or the erection of structures and walls thereon with the purpose of preventing the sand from being eroded, accreted or moved by wind or water”.


� Section 22(1) of the ECA.


� In GN R880 in Government Gazette 17213 of 31 May 1996 and in GN R1527 in Government Gazette 19493 of 27 November 1998.  The designated local authorities are: the South Cape Regional Services Council; the George Municipality; the Groot-Brak River Municipality; the South Cape District Council; the Wilderness Transitional Local Council; the Sedgefield Municipality; the Brenton Transitional Local Council; the Belvidere Estate Transitional Local Council; the Knysna Municipality; the Noetzie Transitional Local Council and the Plettenberg Bay Transitional Local Council.  


� Section 22(2).


� In GN R881 in Government Gazette 17213 of 31 May 1996 and in GN R1528 in Government Gazette 19493 of 27 November 1998.


� Regulation 4 in GN R881 in Government Gazette 17213 of 31 May 1996 and Regulation 5 in GN R1528 in Government Gazette 19493 of 27 November 1998.


� Section 3.


� An “urban area” is land under the control of a local authority, but excludes any “commonage” or any other land under the control of a local authority which is used for agricultural purposes or land which is sub-divided into erven lots and public open spaces and streets which are bounded by such erven or lots and public open spaces (section1).


� Act 63 of 1970.


� Section 2(2)(a).


� GN R1048 in Government Gazette 9238 of 25 May 1984, as amended by GN R2687 in Government Gazette 10029 of 6 December 1985 and GN R280 in Government Gazette 22166 of 30 March 2001.


� GN R1048 in Government Gazette 9238 of 25 May 1984.


� Section 7.


� GN R280 dated 30 March 2001.


� Section 4(4)(a).


� Section 4(5).  Section 4(5) provides for authorisation of persons who are not “officers”. The definition of an “officer” in CARA refers to the definition of “officer” under the Public Service Act, 54 of 1957.  This Act has been replaced by the Public Service Act, 1994 (promulgated under Proclamation 103 of 1994), under which local authority employees are not “officers” as defined.  


� A “land user” means “the owner of land, and includes-


any person who has a personal or real right in respect of any land in his capacity as fiduciary, fideicommissary, servitude holder, possessor, lessee or occupier, irrespective of whether he resides thereon;


any person who has the right to cut trees or wood on land or to remove trees, wood or other organic material from land; and


in relation to land under the control under a local authority, that local authority, 


but not a person who carries on prospecting or mining activities”.


� Section 12 of CARA.


� Part I of the CARA Regulations. 


� Regulation 2(1). 


� See for example, Regulation 15A, under which “Category 1” plants are controlled.  See too, Regulation 15E, which prescribes methods of control.


� CMAs are “responsible authorities” under the NWA to the extent that specific powers and duties have been assigned to them by the Minister of Water Affairs and Forestry (section 1(xx)).


� Act 108 of 1997.


� Water services are “water supply services and sanitation services”.


� Section 4.


� Section 4(3).


� Section 11.


� Sections 12–14.


� Sections 15-18


� Section 62.


� Section 63.


� Places and objects of aesthetic architectural, historical, scientific social, spiritual, linguistic or technological value or significance have “cultural significance” under section 2 of NHRA.


� Under GN R1313 in Government Gazette 23952 of 25 October 2002.


� Section 26(1)(f) and (g).


� Section 26(1).


� Section 8(6)(a).


� Section 8(1).


� Section 5.


� Section 8(4).


� Section 9(1).


� Section 9(2).


� Section 28(6).


� Section 30(5).


� Section 30(10).


� Section 30(11).


� Section 31(1) – (4).


� Section 44(1).


� Section 31(5).


� Section 29(2).


� Section 27(13) and (14).


� Section 54(1).


�	(a)	the construction of a bridge or similar structure exceeding 50 m in length;


	(b)	any development or other activity which will change the character of a site –


		(i)	exceeding 5000m2 in extent;  or


		(ii)	involving three or more existing erven or subdivisions thereof; or


			(iii)	involving three or more erven or divisions thereof which have been consolidated within the past five years;  or


		(c)	the costs of which will exceed a sum set in terms of regulations by SAHRA or a provincial heritage resources authority;


	(d)   re-zoning of a site exceeding 10 000m2 in extent; or


		(e)	any other category of development provided for in regulations by SAHRA or a provincial heritage resources authority..”


� Section 38(1).


� Section 38(2).


� For example, section 24(7) of the National Environmental Management Act 107 of 1998.


� Under section 29(10).


� Section 31(7)(a).


� GN R548 in Government Gazette 21239 of 2 June 2000.


� Act 63 of 1977.


� Because the Health Act pre-dates the Constitution, the definition of “local authority” in the Health Act does not include a reference to local authorities created under the Constitution.  However, where the definition of “local authority” in the Health Act refers to the Republic of South Africa Constitution Act 32 of 1961, the relevant provisions of the Constitution can be read to replace that reference.


� Section 20(1)(a)and(b).


� Section 20 (1).


� Section 20(1)(c).


� Section 20(5)(a).


� Section 2(5)(b).


� Section 20(6)(c)


� Section 27(1).


� Section 27(2).


� Section 27(3).


� Section 31.


� Section 31(1).


� Section 31(2)(a).


� Section 23 of the Minerals Act.


� Section 2.


� Section 37(1).


� Section 37(2).


� Section 53.


� Section 53(1).


� Section 53(2)(b). The section is confusingly drafted.  Under subsection (2)(b), the use of land within an approved town-planning scheme is exempt from requiring approval where the surface of land is to be used contrary to the objects of the new Minerals Act.  However, it is only the use of land within an approved town-planning scheme “which has applied for and obtained approval in terms of subsection (1)” that is exempt from obtaining approval.


� Section 53(3).


� The draft of the Bill of 6 April 2002 is discussed in this Guideline.  The Bill is to be forwarded to Cabinet by the end of 2002, and considered by Parliament in the first quarter of 2003.


� Section 2.


� Sections 5-11.


� Act 45 of 1965.


� Section 8.


� Section 9.


� Section 7.


� Cape Action Plan for the Environment.


� Subtropical Thicket Ecosystem Plan.


� Succulent Karoo Ecosystem Plan.


� 7 of 1999.


� Regulation 22 of PN 1050 of 5 September 1988.


� Ordinance 19 of 1974.


� Act 15 of 1998.


� Act 3 of 2000.


� Local authorities are defined as those bodies contemplated in the Republic of South Africa Constitution Act, 32 of 1961.  Under the laws of statutory interpretation, the Constitution can be read in the place of the earlier statute.


� Section 7.


� Section 14.


� Section 75.


� Preamble to the WCPDA.


� Contained in Schedule IV to the WCPDA.


� Section 53(1).


� Principle 6.


� Principle 7.


� An “integrated development framework” is defined as: “A development framework which deals with the integration of different strategies and sectoral plans relating to development, such as economic, spatial, social, infrastructural, housing, institutional, fiscal, land reform, transport, environmental and water plans, to attain the optimal allocation of scarce resources in a particular geographic area, and includes an integrated development plan as defined in section 10(b) of the Local Government Transition Act 1993…” (section 2(24)).


� Section 5(1)(a).


� Section 4(3).


� Section 4(4)-(13).


� Section 4(11).  


� Extensive amendments to sections 4 and 5 of the WCPDA are proposed in the Western Cape Draft Amendment Bill on the Western Cape Planning and Development Act, 1999 (“the draft amendment Bill”).  It is proposed that section 4 of the Act be replaced by two parts – new section 4, and section 4A.  New section 4 will deal only with provincial IDPs, while section 4A will deal with provincial planning other than IDPs, with specific emphasis on spatial development frameworks.  The amendments to section 5 have the purpose of clarifying the concepts of “regulating, monitoring and support” as required by the Constitution.  In the new section, municipal IDPs are linked directly to the Systems Act.  A distinction is drawn between spatial development frameworks that cover the full jurisdiction of municipalities and directly form part of IDPs, and lower-order frameworks and plans.


� A “sectoral plan” is defined as “any written strategy or plan which deals mainly with one of the sectors or elements or particular subjects that form part of an integrated development framework and which may be a spatial, economic, land reform, environmental, housing, water or transport plan.”(section 2(50))


A “structure plan” is a plan approved under LUPO as well as a plan referred to Schedule VII of the WCPDA.


An “environmental plan” is ”a written strategy or sectoral plan which deals with environmental concerns in a particular area and includes an environmental strategy or environmental management plan as contemplated in other provincial and national legislation.” (section 2(30)).


A “water plan” is “a written strategy or sectoral plan which deals with deals with water availability and provision in a particular area and includes a water services plan as contemplated in the Water Services Act, 1997… or national or provincial legislation as prescribed” (section 2(72)).


Spatial plans are not defined, but have the general purpose of “… as part of an integrated development framework… to indicate the spatial implications of an integrated development framework and lay down strategies, proposals and guidelines for the future spatial development to which it relates … so that the general principles in Schedule IV and the general well-being of the particular community and orderly planning of the area are promoted in the most effective manner” (section 5(1)(c)).


� Section 7(3).


� Section 7(1).


� “Responsible municipalities” are municipalities that may exercise powers or perform functions under the WCPDA.


� Sections 11 12.


� Section 17(1). Under the draft amendment Bill, “chief executive officer”, wherever it appears, is substituted for “municipal manager”, which is defined as “a person appointed in terms of section 82 of the Municipal Structures Act”.


� Section 16(1) 


� Section 23(1).


� Section 24(1).


� Section 25(1)


� Section 67.


� Section 67(1) and (2).


� Section 67(3).


� Section 67(5).


� Chapter VIII.


� Section 55(2).


� Chapter IX.


� Section 58.


� Section 156(2) of the Constitution.  Municipalities may legislate for matters listed in Parts B of Schedules 4 and 5 of the Constitution, which include, air pollution, building regulations, water and sanitation services (only potable water supply systems and domestic waste-water and sewage disposal systems) and noise pollution.


� Section 25.


� Under GN R154 in Government Gazette 13717 of 10 January 1992.


� Regulation 3(d) of the specimen regulations.


� Regulation 4 of the specimen regulations.


� Regulation 5 of the specimen regulations.


� Regulation 2 of the specimen regulations.


� Regulation 2(c) of the specimen regulations.


� Regulation 2(d) of the specimen regulations.


� Regulation 2(f) of the specimen regulations.


� Part III of the APPA.


� Nuisances are commonly in the form of unpleasant odours, smoke, gases, fumes or noise.


� Durban City Council Public Health Bylaws Relating to Nuisances promulgated in PN R225.


� Act 103 of 1977.


� Under GN R 2378 in Government Gazette 12780 of 12 October 1990, as amended by GN R432 in Government Gazette 13054 of 8 March 1991.


� Under PN776/1993.


� Section 8(3) of the Constitution.


� Section 39(3).


� Pharmaceutical Manufacturers Association of SA: In re Ex parte President of the Republic of South Africa 2000 (2) SA 674 (CC).


� i.e. the principle of our common law that states that the other side must be heard.


� It is beyond the scope of this Guideline to discuss the contents of, or to summarise, each of the relevant documents.


� In GN51 in Government Gazette 15428 dated 21 January 1994.


� An unreported decision of the Cape Provincial Division under case number 10543/98.


� In terms of Provincial Notice 344 of 2002 published in Provincial Gazette 5940 dated 4 November 2002.


� Section 13.1.2 of the EIP.


� Dated April 2002.


� Dated November 2001.


� Dated September 2001.


� Dated September 2001.


� Dated November 2001.


� 1963 (2) SA 588(T).


� In this regard, the court mentioned examples contained in Golden Arrow Bus Services versus Central Road Transport Board 1948(3) SA 918 AD at p 24, S A Broadcasting Corporation versus Transvaal Townships Board and Others 1953(4) SA 169 T at pp 175-6 and Goldfields Investment Ltd versus Johannesburg City Council 1938 TPD 551 at p 554.


� Examples cited by the courts include Commercial Staffs (Cape) versus Department of Labour and Another 1946 CPD 632.


� Examples which the court relied on in this category were R versus Keeves 1926 AD 14 at pp 416-7 and Shenker versus the Master 1936 AD 136 at pp 146-7.


� Section 3(2)(b)(iv).


� In the Western Cape, the “competent authority” is the MEC responsible for environmental affairs.


� Section 35(3).


� Section 35(4).


� Regulation 11(1).


� Although he or she may approach a court to review the decision in terms of section 36 of the ECA (which should be read in conjunction with PAJA).


� Regulation 10(1).


� Section 43(1).


� Which may include the person who made the application (in respect of conditions attached to the approval, for example).


� Section 44(1)(a).


� Namely the MEC responsible for planning and development.


� Regulation 22 of PN 1050 of 5 September 1988.


� Section 44(2).


� Section 44(2).


� Including, in certain circumstances, a municipality.


� Section 50.
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